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IN MEMORIAM. 


—-- ~~. 


ACTION OF THE BAR OF TALLAHASSEE ON THE DEATH 
OF M. D. PAPY. 


At a meeting of the members of the bar and officers of 
the court, held in the Supreme Court-room, at the Capitol, 
in the city of Tallahassee, on Wednesday, 14th day of July, 
A. D. 1875, for the purpose of paying a tribute of respect 
to the memory of Mariano D. Pary, late a distinguished 
member of the bar, on motion of R. B. Hilton, Esq., Mr. 
Justice Westcott, of the Supreme Court, was elected chair- 
ian, and J. T. Barnard, Esq., secretary. 

On taking the chair, Justice Westcott said : 


My Friends and Gentlemen of the Bar: 

Death has again invaded the narrow circle of our pro- 
tessional brotherhood. But a few days since, amidst the 
anguish of his family, the sorrow of his friends, and the 
regret of the entire community, we bore the remains of 
the Honorable Mariano D. Papy to the tomb. Through- 
out this community—in which he lived, in which he was 
best known, in which he was loved and respected—you 
have seen abundant manifestation of a deep, a general and 
a heartfelt sorrow. All seem to realize the fact that his 
death is a publie misfortune. We, as members of the pro- 
fession which he, while living, honored, are here to-day to 
render a willing tribute to his memory, and to declare to 
his family, to his friends, to the judicial tribunals of his 
native State, and to the members of our profession, the 
position which he occupied among us as a jurist and a man. 


On motion of A. L. Woodward, Esq.,.a committee of 
three was appointed, consisting of A. L. Woodward, R. B. 
Ililton and George P. Raney, Esqs., to prepare suitable 
resolutions in memory of the deceased. 
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Mr. Raney, in the absence of Judge Woodward, who was 
kept from being present by sickness, presented the resolu- 
tions of the bar, as follows: 


Mariano D. Papy, our lamented brother, having departed 
this life on Thursday last, after less than an hour’s sickness, 
the members of the bar and other officers of the court have 
assembled to testify their profound regret at the melancholy 
and sudden event, and their high respect for his memory. 

He was a native of the city of St. Augustine, and in his 
boyhood came to Tallahassee, where he studied law, and 
was in 1844, before attaining his majority, admitted, under 
a special act of the Territorial Council, to practice. Upon 
the organization of the Supreme Court, he was appointed 
its clerk, and this position he continued to hold till the 
year 1850, with the highest satisfaction to the court and 
the bar. In 1852, Leon county, impressed with the rare 
promise he gave, elected him to the Legislature, and that 
body chose him, at the age of twenty-eight years, to fill the 
high post of Attorney-General of the State. The duties of 
this distinguished place he performed with great credit to 
himself and eminent satisfaction to his State. While At- 
sorney-General he represented the State in the case in the 
Supreme Court of the United States involving the bound- 

_ary xetween Georgia and Florida, and during the entire 
pendeney of this controversy was of most valuable service to 
his State. Though during his life he held positions of pub- 
lic trust, and displayed in them rare abilities and energy, 
yet it was in the private walks of professional and social 
life, in managing and protecting the manifold private in- 
tereste entrusted to his professional or personal care, in 
doing his duty towards his neighbors, that he was particu- 
larly distinguished. His primary intellectual attributes 
were quickness of perception and readiness of apprehen- 
sion, with a capacious memory that faithfully retained what- 
ever it received, and held it ever ready for available appli- 
cation. His powers of execution are seldom equalled. His 
resources were extensive and fertile, and by a great cultiva- 
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tion of the varied talents with which nature had endowed 
him, he had long since become not only a learned and accu- 
rate lawyer, but a highly cultivated and accomplished man. 
The bar cordially recognized him as standing among its 
ablest and most skillful leaders. He was kind and courteous, 
and possessed a tender regard for the feelings and rights 
of others. In the private relations of life he did well his 
part, and few persons so perfectly perform the duties im- 
posed upon them by the ties of blood or affinity, and none 
ever leave a more loved memory among surviving rela- 
tions. 

In paying this last public tribute to the memory of one 
who to mortal vision could be so little spared, it is 


Resolved, That we feel with a deep sensibility what cannot be soon 
effaced, the sudden visitation of Providence, by which our lamented 
brother has been taken away, and with profound sorrow deplore the great 
and irreparable loss which we have thus sustained ; that we will affection- 
ately preserve the memory of his many virtues and high qualities, and 
will wear the usual badge of mourning for thirty days. 

Resolved, That in his death not only has our profession lost one of its 
ablest, most active and accomplished leaders, but the State one of her 
most distinguished sons, and citizens and society a most useful and worthy 
Christian member. 

Resolved, That we tender to his bereaved family and relatives the assu- 
rance of the sincerest and fullest sympathy in their affliction. 

Resolved, That these resolutions be presented to the Supreme Court now 
in session, with a request that the same be entered upon its records as a 
token of respect to the memory of the departed, and that the same be pre- 
sented also to the Circuit Court at its next term in this county for a similar 
purpose. 

Resolved, That the secretary of this meeting is instructed to present the 
family of the deceased with a copy of these resolutions. 


On motion of D. P. Holland, Esq., the resolutions were 
adopted. 

On motion of R. B. Hilton, Esq., George P. Raney, Isq., 
was requested to present the above resolutions to the Su- 
preme Court at its present term, and also to the Circuit 
Court for Leon county at its next term. 

The hour for opening the Supreme Court having arrived, 
on motion, the meeting adjourned. 

Upon the opening of the Supreme Court on Wednesday, 
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Mr. Raney addressed the court, announcing the death of 
Mariano D. Papy, as follows: 


May it please the Court— 

On the 14th day of June, when this court was last in ses- 
sion, there was seen by many of us now present one of our 
profession earnestly arguing in this chamber a cause which 
is still upon your docket. His conviction in the justice of 
the case, and his desire to protect the rights of his client and 
friend, seemed to have awakened him to even extraordinary 
zeal. Since that so little distant time, that voice has been 
hushed in death—that animated soul and mind have winged 
their flight upon the morning sunbeams to brighter land, 
and that form has been laid by weeping friends in the silent 
grave in yonder cemetery. It is needless for me to say that 
it is Mr. Mariano D. Papy who has passed away. He died 
last Thursday morning. 

Delegated by a meeting of the profession to present to 
this court the resolutions commemorative of his many vir- 
tues, passed by them, with a request that they be entered 
upon the record, I should do violence to my feelings if I 
permitted the occasion to pass without expressing, in some 
degree, my grateful and affectionate esteem for Mr. Papy. 

His death was as sudden as the lightning flash. No con- 
tinued sickness warned him or his friends that a dissolution 
was at hand; but for some days previous to his death, an 
unusual freedom from physical suffering, and even an un- 
wonted brightness, cheerfulness and happiness, seemed to 
have combined with everything to avert suspicion that the 
hand of the Reaper would soon take him away. So much 
was I impressed with his companionableness and kindness 
the afternoon before his death when in our office, I had 
listened to him for two hours or more, his conversation tak- 
ing me with him in intelligent and pleasant wanderings 
over a broad range of subjects familiar to his mind, that af- 
ter our separation at evening I found myself in the late 
hours of that night contemplating the happiness of our re- 
lation, and asking what reason there was that it should not 
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continue for a long, long time. I found to this inquiry no 
answer but that there could be no cause why it should not 
last fur many years, unless the people should require the 
exercise of his abilities in a more prominent sphere. Little 
did I think then, your honors and my fellow members, that 
to the inscrutable mind of God his days were so fully num- 
bered. The next morning, standing before me in that 
office, in a posture so often taken by him, he had, without 
murmur of physical suffering, enunciated to me what he 
deemed a certain general principle of law, and then com- 
menced writing a letter. In less than sixty minutes I be- 
held his lifeless form upun his bed in his home, surrounded 
by a host of agonized relations and friends. Such was the 
suddenness of his unexpected departure. 

Of lis talents as a lawyer it is more appropriate that oth- 
ers should speak. The records and reports of this State 
show his success. His memory seemed never to let go the 
slightest detail or principle with which his mind became 
possessed ; his apprehension at once seized whatever it was 
capable of grasping. No svoner did he hear the statement 
of facts upon which his client sought counsel than his opin- 
ion was formed, and it was seldom that he ever changed his 
first impressions. He continued studious to the day of his 
death. He was ever trank with his clients and concealed 
from them no lurking dangers, and never did he hesitate to 
refuse a case in whose title to suecess he did not believe 
or whose justice he doubted. Few lawyers have enjoyed 
greater personal confidence, or lived more useful lives. His 
charity was abundant, and the last cause which he plead 
was in behalf of the wife of one of his former slaves, whom 
he appeared for in a Justice’s Court with all his earnestness 
and without reward or the expectation of it. To his rela- 
tives he was all that could be desired. * 

His talents were varied and beautiful. Not only to the 
law had he applied his faculities, but he had drawn largely 
from literature and art. It was more than delightful to hear 
him converse upon the marked localities and the monu- 
mental structures of the world. His familiarity with the 
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relative positions, the age, history, use and dimensions of 
the grand cathedrals, and other places of note, in London 
and upon the continent, was so great, that it seemed as if 
he had passed his boyhood at Westminster, or strolled for 
years through St. Peters, instead of having passed nearly 
his entire life in Florida. 

Leaving his life to others here who will speak of him, I 
would refer to him as my friend before closing. We met 
first in 1869. In this chamber, in the spring of 1870, with- 
out solicitation, he approached and asked me to participate 
at the following May term of the Circuit Court in the argu- 
ment of the first Circuit Court case of importance I had any 
connection with in Leon county. From that time our in- 
timacy increased, and in 1873 we became partners, This 
partnership soon ripened into a confiding and generous 
friendship. He was always courteous and ever instructive 
and kind. Though greatly my senior, not one shadow ever 
arose from the disparity. His memory, may it please your 
honors, will ever be among the most cherished and gratity- 
ing treasures of my experience, and my young life has 
known no one who has passed away leaving me a richer 
legacy of christian example, worth and kindness. I shall 
miss his morning greeting and his evening farewell, his 
coming and going; his wisdom in counsel and his alert 
sagacity at the trial; but above all, his friendly, tender 
heart, and gentle courtesy. His high attributes and charac- 
ter no one who knew him will ever cease to revere. 


Mr. Raney here read the resolutions of the bar, and pro- 
ceeded— 


Such, may it please your honors, are the resolutions that 
his brethren saw fit to pass. They contain, in the opinion 
of the committee who framed them, not one word that is 
excessive or undeserved. It is asked that they may be en- 
tered upon your records. Well may we wish that as a 
biessing to our community it were possible that the mantle 
of his learning, ability, experience and usefulness might, 
in all its richness, fall upon some of us. 
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Mr. Holland said: 


May it please the Court— 

I have but few words to say, for my brethren here have, 
in the resolutions presented by the bar, expressed my feel- 
ings in honor of the memory of our deceased brother, M. D. 
Papy. He left us in the glory of manhood’s usefulness, be- 
loved by us all, who so intimately knew his virtues. His 
exalted professional position, honestly won by an industry 
unsurpassed, and an intellect that few possessed; a lover of 
his profession, a successful advocate, an honored citizen, a 
great lawyer and a good man, has gone from this bar, where 
he and I together labored, sometimes associated in the same 
cases, and sometimes on opposite sides, for twenty-two years 
of professional life. In that long period, I knew him well. 
Many of our brethren have passed away during that time; 
few are here now who, in January term, eighteen hundred 
and seventy-three, spoke at this bar in this court. The 
pages of your records tell the lives of these great and good 
men, passed and gone. Some were judges, many were ad- 
vocates, counsellors and lawyers of this land, whose great 
learning and labors blessed the land they lived in; but 
amongst them all, there cannot be found one of that great 
band of men worthy of more honor as lawyer or as man, 
than our dead brother Papy. Your reports will tell to the 
bar to come the greatness of the lawyer that has gone. 
With a practice so extended and a success in his causes so 
unprecedented, yet, nevertheless, he had a greater honor 
than to the eye can by the records be shown, to which I 
bear testimony, that great virtue of the learned lawyer, to- 
wit: that he prevented litigation by his counsel and ‘efforts, 
for he never brought a suit in law.or equity for court to de- 
termine, if the rights of his client could be obtained by am- 
icable arrangements, or by submission to just men outside 
of acourt. He loved not litigation, but he loved justice ; 
the profession he loved so well was to him the means by 
which he guarded the rights, liberty and lives of the people. 

Just himself to all, he required it of others; the weak in 
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him found strength, the oppressor a foe. Al] the diamonds 
of earth, he once told me, could not hire him to prosecute 
a man for his life ; ‘ but as a public officer, he would prose- 
cute, discharging thus,” he said, “a duty placed on him by 
his God and country.” No man brought to his daily walk, 
as counsellor or advocate, a more conscientious desire to do 
his duty faithfully and honestly. These resolutions are not 
mere words of praise or flattery of the deceased; they are 
the truth and nothing but the truth, as they speak of him. 

He was much needed here in this land of ours, where 
such men as him are so much wanted in this day; but he 
was wanted‘up yonder more. His Maker called him, and 
he went to glory. I ain not one of those who can grieve at 
death to such as him. He lives to-day in such transplen- 
dent happiness that our mortal eye cannot see the faint- 
est beam of that great joy which he partakes of. Ready 
when his Maker called him, 1 know he was, for he was 
always ready to answer for a life spent in such acts of use- 
fulness as his daily life abounded in. 

He has left to us a bright example ; there is uone to fill 
his place. It may be my turn next, and would that I could 
leave this globe with so much love and honor as him. A few 
weeks ago he and I stood at this bar arguing a great case 
on the same side. Your honors will recollect the great ef- 
fort he then made, the tide of learning that so swiftly ran 
from the vast reservoir of accumulated legal knowledge, 
which, with an eloquence seldom equaled, this court then 
heard from those lips now dumb. It was his last great ef- 
fort—his cause was won, and with a modesty as great as 
that effort was grand, he went to other causes, and his last, 
as his partner has told us, was for one who once was his 
slave. 

Great lawyer and good man, who can tell the full meas- 
ure of his worth, or speak in fitting tongue of our dead 
brother? Our hearts alone can fee] it all; our tongues can 
only outline the grandness of his character, for while this 
bar shall last, the name of M. D. Papy will, by it, be spoken 
with love and honor. 
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Mr. Hilton said: 


May tt please the Court— , 

On looking-around this hall, I see no member of the bar 
(with perhaps the exception of Judge Gwynn) whose ac- 
quaintance with the deceased goes so far back as my own. 
Coming to Tallahassee in 1846, I found Mr. Papy here, 
then a very young lawyer, and we soon became acquainted 
with each other as members of a Young Men’s Debating 
Society, then existing in this place. In its debates he ex- 
hibited a quickness and clearness of understanding which 
foreshadowed his subsequent intellectual triumphs. A few 
years afterwards, removing to another State, we were separ- 
ated until my return here a little before the late war; uor 
did we see much of each other during the long anxious 
years of that struggle. Soon after its termination, I was 
brought into intimate association with him. 

It is doubtless true that our departed brother lacked the 
benefits of a collegiate education, but that he was well edu- 
cated, whether under his own tutorship or that of others, is, 
I think, unquestionable. The English language he not only 
spoke with correctness, but wrote with force and elegance. 
Spanish he spoke fluently, while his acquaintance with 
Latin, (some knowledge of which, if not indispensable, is 
certainly very important to the lawyer,) was sufficient for 
the purposes of his profession. Nor was he wanting in 
familiarity with the arts and sciences. 

Mr. Papy was undoubtedly a very fine lawyer. The 
records of this court, and of several of the circuit courts, are 
the written evidence of the extraordinary success of his 
professional career ; success beginning almost with the very 
commencement of his professional life, and only ending 
when that life was closed by death. Even as far back as in 
1848 or 9, the very difficult and important ‘case of Barrow 
vs. Bailey, administrator, &c., (reported in 5 Florida,) was 
brought and won by him in connection with Mr. Maxwell, 
‘who, I think, only became associated with the case after it 
reached this court. Opposed to him in that controversy 
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were the combined talents and legal learning of such dis- 
tinguished names as those of Messrs. Long & Walker, and 
the ever to be lamented James T. Archer. In that case, 
and in all the cases which he was ever called upon to con- 
duct, he proved himself equal to the requirements of the 
emergency—rising with the occasion as its exigency de- 
manded. Par negotits et supra. 

The termination of the earthly existence of our deceased 
brother was sudden, and to us startling; but, fortunate and 
happy in his life, was he less so in his death? I know it is 
said by Mr. Benton, in his Thirty Years’ View, in that in- 
comparable chapter on the retiring of Mr. Macon from the 
Senate, in the middle of his third term, on touching the 
age of three score years and ten, that he “gave to repose 
at home that interval of thought and quietude which every 
wise man would wish to place between the turmoils of life 
and the stillness of eternity.” Yet Mr. Benton allowed 
himself no such interval. Nor need any of us desire it who 
live, as did he whose death we deplore, wisely and well. 
The days immediately preceding those of his departure were 
passed in his usual occupations, in the enjoyment of wnusual 
health; his spirits (as I am informed) not only cheerful, but 
buoyant; his heart ever flowing with gratitude to Almighty 
God for his manifold blessings, perhaps not unreasonably 
expecting many years of future usefulness and happiness, 
yet ready, both as regards his personal preparation and the 
ordering of his affairs, for the final summons, come when it 
might; in the possession, up to the last hour, of all his fac- 
ulties, mental and physical; in the bosom of his family— 
what death could be more happy or more to be desired ? 

_Let us, my brothers, though we may not attain to his dis- 
tinction, emulate his virtues, live in readiness as he did for 
the supreme hour, neither hurrying nor dreading its ap- 
proach. In the oft-quoted but never trite language of the 
poet, may we 

“So live that, when owr summons comes to join 


The innumerable caravan, that moves 
To that mysterious realm, where.each shal] take 
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His chamber in the silent halls of death, 

We go not, like the quarry-slave at night, 

Scourged to his dungeon ; but sustain’d and sooth’d 
By an unfaltering trust, approach owr graves 

Like one that draws the drapery of his couch 
About him, and lies down to pleasant dreams.” 


Mr. Attorney-General William Archer Cocke said : 


I feel sad in rising to express my feelings at the death of 
Mr. Papy. I would ask that I might carefully and tenderly 
place on the newly-made grave of my friend one bouquet 
fresh from the field of an honorable and agreeable associa- — 
tion formed more than ten years since. I have had fre- 
quent professional engagements with him, and always found 
him able, learned and agreeable. 

Mr. Papy filled some years since the office of Attorney- . 
General of this State. I will be satisfied to wear, as one of 
his humble successors, a portion of the honor that so bril- 
liantly illumined the pathway of the lamented dead while 
filling the office I now occupy. 

It was while engaged at my desk, in the same room that 
Mr. Papy used while Attorney-General, that the informa- 
tion was conveyed to me that my distinguished predecessor 
had been stricken down by the hand of death. 

Such sudden blows are sad and full of lessons of warn- 
ing. But it is a comfort to all of us to know that our 
friend was like the good lawyer mentioned in the Bible— 
“an honorable counsellor.” He was a Christian by faith 
and practice—a consistent member of the Methodist Church ; 
and I feel disposed to take to myself, and to impress upon 
my learned brethren now mourning the loss of a departed 
Christian lawyer, to press to the highest exaltation for the 
practical business of life, and for the reward of a higher 
existence, the life and character of an “honorable counsel- 
lor” and a Christian lawyer; for in such I feel that I have 
the example of the distinguished lawyer whose death we 
now lament. 

I cannot speak with the tongue of Tully, yet I feel forced 
to make reference to a remark attributed to the matchless 
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and immortal Roman orator, who said of Cato that his re- 
fusal to plead a cause before the Roman forum was equiv- 
alent to an adverse decision in the case. I think, without 
exaggeration, Mr. Papy’s opinion on any law case stood in 
this community very near the dignity of a decision of a 
court of the highest authority. 


Mr. Justice Westcott said: 


May tt please the Court and Gentlemen of the Bar: 

Precedent may perhaps prohibit my mingling in the pro- 
ceedings of the bar upon this occasion; but the circum. 
stances are of such a character, my relations to the man 
whose life and whose good deeds we are here to review, 
were so intimate and so pleasant, so entirely friendly and 
cordial, that such precedent, if such there be, is, in my 
judgment, more honored in its breach than in its obsery- 
ance. It cannot be wrong for me to bring my humble trib- 
ute, my simple offering, to the tomb of this good, this just, 
this great, this Christian man, who was my friend in boy- 
hood, the friend of my mature manhood, and who now, if 
those lips still in the deep slumber of death could speak 
of me, would utter words of kindness and consideration. 
Not only of myself would he speak kindly, gentlemen, but, 
if in death those lips would follow the rule of his life, there 
would be kind and good words there for us all. This was 
one of the distinguishing characteristics of his life. If he 
could say with truth nothing good of one, he never found 
either pleasure or amusement in portraying in terms of ex- 
aggeration the faults of his fellow-man. He never thought 
that self-drawn comparisons, in which his own virtues were 
brought into bold relief, while the faults of others were 
given prominence rather than their good qualities, was 
either consistent with true manliness or any proper stand- 
ard of gentility and propriety. 

In reference to him, whether he is regarded as a brother, 
a husband, a Christian gentleman, a citizen, a lawyer, or a © 
friend, it may be said that truth is his best eulogy. I know, 
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we all know, the character of his life in all and each of 
these relations, and it may be said that in all of them he 
discharged his full duty. As he, in his youth, was an in- 
mate of my father’s family, so was I, in my boyhood, an in- 
mate of his family. I have at all times been welcome at 
liis home and fireside, not as a formal visitor, but as a friend 
and almost as a relative. I knew him there intimately in 
his domestic relations. There was no jarring, no discord 
there; no want of compatibility, no conflicts where there 
should be affection; there was love, there was affection, 
there was confidence, there was happiness, as full and com- 
plete as is ever given td us on earth. [le is gone, and that 
fireside is desolate; around it are broken hearts who in an- 
guish feel the loss of a father, a husband, a brother. How 
proper, then, are the words of our resolutions which tender 
our sympathy to them in such distress. I know that each 
and every one of us, court as well as bar, feel for those in 
such affliction, and if to them our sympathy is a consolation, 
they have it all. 

As a citizen and general member of society, he has been 
with us during his whole active life as a man. Our com- 
munity, which became his place of residence before man- 
hood, has seen him in this relation. [le was scrupulously 
honest in all of his dealings, and uniformly courteous and 
kind to all who would permit him to ocenpy such relations. 
For those who fancied that he had wronged them and dealt 
in harsh criticism, he had ever words of kindness and con- 
sideration. In all of my intimate association with him, J 
never heard him wish that evil or misfortune would befall 
even an enemy. Conscious of the rectitude of his conduct, 
he trusted to the honest judgment of impartial men for his 
justification. 

Those who knew him as a member of society in his 
younger days, admit his excellence in this respect. In the 
polite literature of the day he was well versed. He had a 
vast fund of information and knowledge of the history of 
his country, and was familiar with the leading incidents in 
the lives of the great men of his own and other countries. 
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No idle rumor was ever made the basis of his condemna- 
tion, and he always preferred rather to hear something 
good than evil of his fellow-man. Such was his generous 
nature and kind heart. 

As a lawyer, gentlemen, you have already given in detail 
the leading characteristics of his mind. This court knew 
him well. It will miss him much. We know that he was 
a great lawyer and a good man. His loss in this respect is 
of a public character. Engaged in the practice of his pro- 
fession for twenty years, he was acquainted with the busi- 
ness relations of our people and the history of the public 
works and industries of our State. I knew no man to whom 
these interests looked with more confidence. in his ability 
and general judgment, not simply as to matters of law, but 
also with reference to general business management and 
policy. I was a student in his office, and was subsequently 
for years his partner, and in all of his professional relations 
I do not hesitate to say that he was a worthy example to be 
followed. 

He was a self-made man ; but that, I think, little praise, 
as nO man can occupy the position which he did except as 
the result of laborious, earnest effort upon his own part, 
ealling forth all of his energies. No man can be truly 
great except as the result. of his own great effort, and the 
want of what are generally called advantages is more 
often a blessing than an evil. 

As a Christian, he was humble and yet confident in his 
faith. The church to which he belonged, his associates 
there, feel that they have lost one of their best and most 
useful men. From them he has gone to his God, there to 
meet the reward of his good works. 

Let us imitate his example in all of these respects. We, 
too, must fall by the wayside, as he has done. We, too, 
must meet that God in whose presence he now is. When 
we come to die, if those who stand around our grave can 
truthfully say, there lies one who, as Christian, father, hus- 
band, brother, friend, and lawyer, was the equal of Mari- 
ano D. Papy, it will be praise enough. 
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Judge D. W. Gwynn said: 


Mr. Papy has been too well and favorably known in this 
community for « period of more than thirty years to make 
it necessary that I should say one word in reference to his 
many virtues; but I would perhaps be wanting in my duty, 
more to the living than the dead, should I fail to give evi- 
dence, not so inuch of his legal learning and _ professional 
skill and ability, of which the records of this court bear 
unmistakable evidence, as of the many virtues which adorned 
his life in his private and public career through the many 
years of my acquaintance with him. 

In the year 1845, about the period when Florida passed 
from a Territorial to a State government, J came to Talla- 
hassee, where I soon attached myself to a literary society 
of which Mr. Papy was then a member. I often met him 
that winter in debate, and it has been my privilege to see 
his face and hear his voice every year, and nearly every 
month in the year, from that period until now. 

In the private walks of life, and in his intercourse with 
his fellow-men, his manner was always pleasant, cheerful 
and agreeable, with a kind word for every one, and a ten- 
der regard for the feelings of the humblest individual, as 
well as those in the higher walks of life. 

As a member of the Florida bar, and standing at the head 
of his profession, none but the kindest feelings ever existed 
between him and his brother lawyers, being always alike 
respectful to the judge on the bench and the youngest and 
least skillful member of the bar. In my acquaintance of 
nearly thirty years with the bar of Tallahassee, it is not re- 
markable that there should have been dissensions and some- 
times serious disturbances in the friendly relations of some 
of its members, but during that long period I have never: 
known Mr. Papy to entertain any unkind feelings to any of 
his brother lawyers, or to any of the many other persons 
with whom he was so constantly thrown in contact ; and as; 
far as I know, he has not left an enemy in the world. 

Mr. Papy has left an example worthy of the imitation 

3* 
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alike of the young and the old. Like many of us, he lad 
not the advantages in early vouth of wealth and education, 
but being possessed of a good mind and indomitable energy, 
he made liis own fortunes and worked his way from poverty 
and obsenrity to fortune and fame. 

The mortal remains. of M.D. Papy are new resting in 
the silent grave, and his spirit has gone to the God that 
gave it: his familiar face and voice will be no :mure seer 
and heard in the court-room, or in the social or family 
circle, but his fame has become a part of the history of his 
country, and his name will long live in the hearts of the 
people of Florida; and his virtues as a statesman, a lawyer 
and a christian gentleman will be held up by parents to, 
their children as worthy of emulation. 


Chief Justice Randall said: 


I cannot do justice to my own feelings by any utterance 
[ am capable of giving at this time. In viewing the char- 
acter and career of our departed friend, we scarcely find 
place for adverse criticism. In all ranks of society we hear 
but one voice and one tone—a voice of: praise and com- 
mendation of the life and character, and a tone of sadness 
and regret that a useful life has been cut short in the hour 
of its brightest lustre. It happens to all of us, that in our 
little life, we meet some one whose presence and intercourse 
ure always cheering and pleasant to remember. Such a one 
was our friend Papy. At the bar, at his office, we found 
the congenial friend and the lawyer, but in the more de- 
lightful place where his social qualities were most conspic- 
uous, his happy home, his hearthstone, his character as x 
Christian gentleman shone most brightly, and it was appa- 
rent to those who best knew him in his domestic life that 
the light of his home, the centre of his heart’s affections, 
diffused itself always upon his daily path, softening and 
beaxtifying his nature, and that the rays reflected from his 
own heart upon his home kept alive and intensified its de- 
lightful atmosphere. 

In the active business of life he never forgot the amenitie: 
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of pleasant intercourse, while anything approaching angry 
or harsh disputation seemed to give him painful emotions. 
Llis cheery, pleasant manner seemed to enter into the very 
nature of those who met him everywhere, and we could but 
reciprocate the heartiness and tenderness of his pleasant 
address. 

Of his splendid qualities as au astute and conscientious 
lawyer, an earnest advocate, an industrious student, a phil- 
vsophical reasoner, an acute, high-minded, logical critic, 
searching and caring less for the defects in the armor of his 
adversary than for the strength and power of his own posi- 
tion, and of his consequent success in the honorable warfare 
of his life, 1 must leave it to others to speak from his open 
record. 

In all the relations of life, in the retrospect of his history, 
we may well wish that we may have as little need to invoke 
the merciful mantle of charity upon our actions as do the 
life and character of our lamented and honored friend. We 
shall have done well, if at last we deserve the tributes 
«which have been and will be paid to his memory. 

















ADDITIONAL AND AMENDED RULES. 


SUPREME COURT, STATE OF FLORIDA, 
WepDNESDAY, Junuary 28, A. D. 1874. 

Ordered, That the following rule be adopted, to take eifect from and 
after its publication in the State paper: 

Rune 26.—When a cause is called for argument at three successive 
ferms, and upon call at the third term neither party is prepared to argue 
it, it shall be dismissed at the cost of the appellant or plaintiff in error, 
or the judgment of the court below affirmed, in the discretion of the 
conrt, tinless sufficient cause is shown for further postponement. 


Grdcved, That the following additional rule be adopted, viz. : 


Before proceeding to the argument of a cause, counsel shall furnish to 
i D S 
the opposing counsel, if present, a copy of the points of law intended to 
be presented, together with a list of the authorities relied upon to sustain 
b i 


them, respectively. 


Ordered, That the following amended rule be adopted, viz. : 


It is ordered, that Rule 69 of the Rules of Practice for the government 
of the Circuit Court, in suits in equity, be, and the same is hereby abro- 
gated, and the following is adopted in the place thercof: 

Ruus 69.—After the cause is at issue, commissioners to take testimony 
may be taken out jointly by both parties, or severally by cither party, upon 
interrogatories filed, by the party taking out the same, in the clerk’s office, 
ten days’ notice thereof being given to the adverse party to file cross-inter- 
rogatories before the issuing of the commission ; and if no cross-interroga- 
tories are filed at the expiration of the time, the commission may: issue 
cv-parte. In all cases the commissioner or commissioners shall be named 
by the court or Judge. If either party sball desire that a witness or wit- 
nesses, proposed by himself or the adverse party, shall be examined 
orally, or without written interrogatories, the party offering the witness 
may, at any time before filing written interrogatories, and the adverse 
party at any time before filing cross-interrogatories, apply to the court or 
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Judge for an order for that purpose; and the court or Judge shall, upon 
such application, reasonable notice thereof being given to the adverse 
party, make an order naming the examiner and the witnesses to be exam- 
ined as proposed, and directing that such examiner shall, at such time 
aud place as he may after his appointment select, proceed to take the tes- 
timony of such witness or witnesses,‘after giving to the solicitors for the 
parties to the cause notice to attend and interrogate the said witnesses. 
The examiner shall reduce the testimony to writing in the presence of 
the witnesses, who shall subscribe the same, and the testimony shall be 
returned by him to the Clerk of the Circuit Court of the county in which 
the cause is pending, duly certified and sealed up. In cases where con- 
venience may dictate, on account of the residence of the witnesses, the 
examiner may take testimony at different places. Two examiners may 
te appointed, instead of one, if the court shall think advisable. Nothing 
mm this rule shall apply to the examination of witnesses who are exam- 
ined out of the State of Florida. Subparnas may issue for witnesses as 
m cases where testimony is taken upon written interrogatories, and they 
may be sworn by any examiner or officer authorized to administer oaths. 
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Ezextet E. Smpson, APPELLANT, vs. Emetia J. AND HER 


Hussanp, Briaxe J. P. Gonzatez, Eric WiInTERS AND 
Ricuarp C, Winters, By THEIR GuarpDIAN, Buake J. P. 
GoNnZALEZ, APPELLEES. 


. Under the Constitution of 1868, and the statutes thereunder, the County 


Court has no jurisdiction to enter and enforce a general judgment 
against a guardian for a sum in excess of its ordinary civil jurisdiction. 


. Under the Constitution of 1839, and the statutes made thereunder, the 


Judge of Probate had a general power to revoke the appointment of 
a guardian of the person and estate of an infant. 


. Where, pursuant to an understanding between the parties, the appoint- 


ment of one guardian 1s revoked and the appointment of another 
made, such preceeding cannot be called in question collaterally. The 
court having jurisdiction of the subject matter, both the revocation 
and the appointment are valid; nor is it necessary in such proceed- 
ings to give the infant notice, the matter of guardianship being under 
the exclusive control of the court, the guardian being its officer, and 
the infant having no right to any particular guardian. 


. Upon such removal, it is a matter of course for the removed guardian 


to come toan account, and upon his turning over the estate to his 
successor, he is not responsible for the subsequent wasting of the estate 
by such successor. 


This is an appeal from a judgment of the Circuit Court 


of the First Judicial Circuit of Eseambia county, in which a 
demurrer toacomplaint was overruled. Thecomplaint alleged 
that Charles Winters died on the first of October, A. D. 
1853, leaving considerable estate and three children—Eme- 
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lia J., who was then three years old, Eric, who was two, and 
Richard C., who was eight months. That he left no widow. 
That Lawrence F. Bronnum administered on the estate, and 
upon a final settlement on November 1, 1855, there were 
assets amounting to $6,804.33, subject to distribution. That 
on the 23d of October, A. D. 1854, Simpson, the defendant, 
was appointed by the Probate Court of Escambia county 
guardian of the persons and estate of the plaintiffs, and on 
the first day of November, A. D. 1855, he received, as guar- 
dian, from Bronnum, as administrator, assets to the amount 
of $6,804.33. That, as such guardian, he obtained a decree 
in June, A. D. 1855, authorizing the sale of the real estate 
of his wards.. That such sale was had,-and the sum of two 
thousand four hundred and fifty dollars was realized there- 
from. *‘ That on or about the first day of January, A. D. 
1856, pursuant to an understanding between the defendant 
and Bronnum, the defendant applied for and obtained an 
order from the Probate Court of said county discharging 
him from his said guardianship, and the said Bronnum ap- 
plied for and obtained an order appointing him guardian of 
the persons and estates of the said Emelia J., Eric and Rich- 
ard C., and thereupon the defendant turned over to the said 
Bronnum all the assets in his possession, or under his con- 
trol, belonging to his said wards, including the proceeds of 
their real estate, which the defendant had converted into 
money, as aforesaid, amounting in the aggregate to $9,- 
424.87.” That said Bronnum is a non-resident of this State. 
That he has ntterly wasted and spent the entire estate of his 
said wards. That the sureties on his bond as guardian, 
which he executed when he was substituted for the defend- 
ant, are, as well as the said Bronnum, insolvent ; and that 
the defendant, Simpson, of all the parties connected with 
the substitution of the said Bronnum, is the only solvent 
and responsible party. That the income of their estate was 
sufficient to maintain them until they were sixteen years of 
age, after which they maintained themselves. That Emelia 
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J. intermarried with Blake J. P. Gonzalez, and that he was 
appointed guardian ad litem in this action of Eric and Rici- 
ard C. Winters. That they were ignorant of their rights in 
the premises until after the close of the war, the records ot 
the court having been buried during that time. That they 
have frequently applied to defendant to render an account 
of the assets, and to pay the said Emelia J. her portion, 
which defendant has refused to do. 

Plaintiffs pray a reference, and that defendant-give an ac- 
count of bis guardianship ; that the income of the estate of 
the infants may be deemed an offset to their maintenance to 
the time they attained the age of sixteen. That from that 
period an interest account may be made up, that defendant be 
adjudged to pay to Emelia the amount found to be due her, 
and to pay to a guardian of Eric and Richard C,, to be ap- 
pointed by the court, the sums due them respectively. 

To this complaint the defendant interposed a demurrer 
This demurrur was overruled, with leave to defendant to 
answer. From the consequent judgment, this appeal is 
prosecuted, and the following errors are here assigned : 

1. That the Cirenit Court erred in taking jurisdiction of 
this case. 

2. That an issue of law was tried by a judge in vacation. 

3. That judgment upon the demurrer should have been 
for the defendant, as the complaint did not state facts sufii- 
cient to constitute a cause of action. 


E. A. Perry, for Appellant. 


Points.—1. The Cireuit Court had no jurisdiction. Coi: 
stitution and Acts, 1868, and Statutes then in force, relative 
to Probate Courts. 

Authorities.—Story’s Eq. Pl. § 490; 2 Story’s Eq. § 1330 : 
35 Miss. R., 428 ; 3 Oreg. R., 380; 65 N. C. Rep., 110, 186 ; 
62 Penn. St. Rep., 486; 56 ib. 166; 4 Green Ch., (N. J..) 
Rep., 159; 22 Mich. R., 288; 25 Texas, 783; 23 Ark. I 
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93; 12 Rich. Eq., (S. C.) Rep., 196; 2 R. I. Rep., 153; 23 
Vt., (8 Washb.) 306 ; 22 ib., (7 Washb.) 50. 

2. The issue of law should have been tried by the court. 

Authorities.—Code of Procedure and Amendment ; Bou- 
vier’s and Blackstone’s Definitions of “ Court.” 

3. If the orders of the Probate Court can be avoided, the 
<omplaint shows no cause of action against detendant. 

Authorities.—Thom. Dig., 210 § 6; 9 Miss., 227; 1 P. 
Wus., 43; Hovenden on Fraud, 466; LeBaron & Colquitt 
vs. Fauntleroy, 2 Fla., 276.. 

4+, The orders discharging one and appointing another 
guardian cannot be impeached collaterally. 

Authorities.—Harris vs. Gill, 2 (Md.) R., 42, 50; 2 Wal- 
lace, S. C., 210; 3 Wallace, 396 ; 2 Peters, S. C., 157; 3 ib., 
193 ; 10 ib., 449; 2 Phil. on Ev., Sec. 3 and notes ; 4 Amer. 
Ed. ; Tyler on In. and Cov., § 173; 22 Barb. R., 178; 6 
Port. (Ala.) 219; ib., 262; 7 Ala., 885; 29 Ala., 542; 41 
Ala., 26; 1 Ala., 708; 7 ib., 855; 10 ib., 636; 28 Ala., 164, 
218, (overruling 3S. and P., 355 and 25S., 331;) 13 Fila., 
309; 14 Fla., 162; 11 Ala., 461; 11 IIl., 625. 

5. If the orders can be enquired into in this proceeding, the 
complaint does not state facts sufficient to show them invalid. 

Authorities—Comstock vs. Crawford, 3 Wallace, 396; 
Grignon’s Lessee vs. Astor, 2 How., 319; Perkins Execr’rs 
vs. Winters Adm’s, 7 Ala., 885; Young vs. Lorain, 11 IIL, 
633 ; Hart vs. Bostwick, and other authorities cited supra.; 
Constitution, 1845; Act of 1845 ; Act of Feb. 17, 1833; Act 
of Nov. 20, 1828; Aik. Dig., (Ala.) 251; Rev. St., N. C., 
307, $2; 33 Ala., 214: 1 Haywood, N. C., 303; 2 ib., 336; 
1 Murphy, 38, 227, 231; 2 ib., 122; 11 Iredell L., 36; Peo- 
ple vs. Wilcox, 22 Barb., (N. Y.,) 178; Tyler on In. and 
Cov. § 173; 5 Porter, 277; 1 Iredell Eq., 136; 2 ib., 565; 
11S. & R., 430; 2 Phil. on Ev., 73, 90, 93; Greenl. on Ev., 
§ 525; 1 Starkie on Ev., 241. 

Argument.—The Probate Court’s exercise of jurisdiction 
was called into operation in the first appointment of guar- 
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dian, and continues while the infants remain the wards, and 
the guardian an officer of that court. 

If concurrent, the court that first acquires shall hold the 
jurisdiction. 

In Florida, neither the Circuit Court nor its Judge has su- 
pervisory jurisdiction in matters pertaining to the Probate 
Court, except on appeal. 

If the Circuit Court, by virtue of its equity powers, can 
exercise an assisting jurisdiction when properly invoked, in 
this complaint there is no equity not properly cognizable by 
the Probate Court. 

Is this “a matter concerning orphans and their estate ?” 
Is Simpson, as respondents seem to claim, still their guar- 
dian, or are they without a guardian, and is it necessary and 
proper a guardian should be appointed, as they ask? Do 
they, as wards, complain against their guardian ? Is an ac- 
count required? We see that the Probate Court which has 
taken jurisdiction over these matters “has power to take 
cognizance of all matters concerning orphans and their 
estates, to appoint guardians in cases where it appears ne- 
cessary and proper, and to hear and determine all complaints 
of wards against guardians, and require of them, from time 
to time, an account of the profits and disbursements of the 
estates,” &c. Bush’s Digest, 354. The Circuit Court can 
not then entertain jurisdiction as a “suit in equity,” for 
there is complete remedy in Probate Court; nor as a court 
of concurrent jurisdiction can it wrest the jurisdiction from 
the Probate Court. Story’s Eq. Pl., § 490. 

But does the Cireuit Court, under our constitution and 
laws, share with the County Court as a Court of Surrogate, 
Ordinary, Probate and Orphan’s Court, the powers ex- 
pressly and fully granted the latter ? 

Our constitution gives it full surrogate and probate pow- 
‘ers, only subject to appeal; and Sec. 2, Art. 15, of the con- 
stitution, and the 16th Sec. of Act of 1868, give it all the 
powers that were prescribed by law as the powers of the 
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Judges of Probate, and imposed upon it all the duties, er- 
cept where, by the constitution, imposed upon other officers. 

Then the laws in force at the adoption of the constitution 
define the powers and duties of that court, and it certainly 
shares none of them with the Circuit Court or its Judge, for 
such of them, if any, as by the ¢onstitution are imposed 
upon that officer, are, by the act of the Legislature, excepted 
and taken from that court. Such powers and duties as are 
left to it would seem then to belong to it exclusive of all 
other officers or courts, subject only to appeal. So grant of 
“original jurisdiction in all cases in equity” cannot give 
concurrent powers—if it gives to one it takes from the other. 
That, at most, gives chancery powers, and however any of 
these powers may have been considered in the practice of 
the English courts, in this State they had become statute 
powers and could not be embraced in general grant of equity 
powers. 

It may be well to note, that even in England guardian 
ship was not embraced in general equity jurisdiction, but 
was limited to the Chancellor sitting in chancery. 2 Story’s, 
Eq., § 1330. As by our laws it seems to be limited to the 
Judge of County Court sitting as Probate Judge. 

In the absence of any adjudication by this court upon the 
vnaracter of the jurisdiction of the two courts, we may look 
to the adjudications in other States having courts organized 
like ours, and with constitutions and laws not greatly dis- 
similar. 

Thus in Mississippi the Supreme Court hold: “ Our Pro- 
bate Courts are established and regulated by our constitu- 
tion and laws, and their jurisdiction is to be determined by 
these and not by the practice of the English courts. That 
jurisdiction was intended by our constitution to be full and 
ample, and has uniformly been held by this court to be in 
the main exclusive.” 35 Miss., (6 George,) 428. 

So in Oregon. The Supreme Court say, “The County 
Court of Oregon is to be regarded in probate proceedings 
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as of superior jurisdiction, it being a court of record, deri- 
ving its power as a Probate Court from the constitution.” 
3 Oregon., 380. And “the burden of showing that the 
court has not acquired jurisdiction is on the party who dis- 
putes it.” Ib. 

“The Probate Courts ‘of North Carolina have exclusive 
original jurisdiction of a proceeding by a ward against his 
guardian for a settlement of the latter’s accounts. But they 
have no jurisdiction of a suit on a guardianship bond.” 
65 N. C., 110; ib. 186. 

Soin Pennsylvania. ‘“ Under the act prescribing the pow~ 
ers and jurisdiction of the orphans’ court, that court alone 
has jurisdiction to settle the accounts of guardians as be- 
tween them and their wards.” 62 Pa. St., 436; ib. 166. 

The Supreme Court of New Jersey hold: “This court 
has no power to remove an executor ; that power belongs 
exclusively to the orphans’ court.” 4 Green, (N. J.,) 159. 

So in Michigan. “The Court of Chancery in Michigan 
has no power to remove an adininistrator, the Probate Court 
having exclusive jurisdiction of the matter.” 22 Mich., 288. 

In Texas, where a guardian’s sale of two slaves was re- 
ported to and confirmed by the County Court, and the 
wards instituted against a subsequent purchaser a suit in 
the district court alleging ownership, wrongful detention, &c., 
without making the guardian a party, pending which he set- 
tled his account and was discharged, it was /eld that the 
plaintiff’s remedy was in the County Court. 25 Texas, 783. 

So in Arkansas. “The Circuit Court, sitting in chan- 
cery, has no right to take from the Probate Court the de- 
termination of an administrator’s responsibility upon the 
assets of the estate ;” and its decree was reversed for want 
of jurisdiction. 23 Ark., 93. 

In South Carolina, “equity has no jurisdiction in case of 
the fraudulent destruction of a will, whether of real or per- 
sonal estate; the parties interested under it must seek relief 
in a Court of Probate.” 12 Rich. (8. C.) Eq., 196. 
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In Rhode Island, “the Supreme Court will not appoint a 
guardian after reversing a decree of the Court of Probate 
dismissing an application for the appointment of guardian, 
but will remand the case to the Court of Probate for that 
purpose.” 2 R. I., 153. 

In Vermont, “the Probate Court has exclusive jurisdic- 
tion, in the first instance, of the settlement of guardians’ 
accounts.” 23 Vt., (8 Wash.) 306. 

And “entire and exclusive jurisdiction of the settlement 
of estates, to the same extent that jurisdiction of matters of 
contract or tort, is given to the common law courts. The 
court of chancery has not concurrent jurisdiction in this 
respect with the probate court, and will not interfere in the 
settlement of estates except to aid the jurisdiction of the 
probate court in those points only wherein its functions and 
powers are inadequate to the purposes of perfect justice, and 
then in the same degree and for the same reason that it in- 
terferes in other cases where the principal jurisdiction is in 
the courts of common law.” 22 Vt., (7 Wash.) 50. 

*“‘ Claims against an administrator, for money and prop- 
erty of the estate which have come into his hands during 
the administration, are exclusively within the jurisdiction 
of the probate court.” Ib. 

In some of the States concurrent jurisdiction in the mat- 
ters usually pertaining to probate courts is expressly given 
to other courts, more commonly in those States where there 
are separate courts of equity, possessing, in addition to gen- 
eral equity jurisdiction, powers specially defined by statute. 

Thus in Wisconsin, by statute, there exists concurrent ju- 
risdiction ; so in some matters in Alabama; while in New 
York the Chancellor seemed, under the statutes of that 
State, to have not merely concurrent but supervisory juris- 
diction. That Chancellors Kent and Walworth, in their 
decisions in the cases of Andrews, 1 John. Ch., 99; in Mat- 
ter of Nicoll, ib., 25; ex parte Crumb, 2 ib., 439, and the 
ease of Dyer, 5 Paige, 534, did not base their claim to such 
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superintending power upon tbeir general equity jurisdiction 
alone, but upon the peculiar statutes of the State, appears 
from their reference to the statutes. See notes a, b, 2 
Kent’s Com., 227. 

The New York decisions seem the foundation of the doc- 
trine so far as it has prevailed in this country of the super- 
vising power of the Chancellor in matters of guardianship. 
Most of the States have limited that supervision to cases of 
appeal; so, I submit, has our own State. 

Grant the Circuit Court’s jurisdiction ; admit as well the 
law as the facts asserted in the complaint; let plaintiffs 
have ali they pray for, and to what an absurdity, to say 
nothing of conflict, it would lead! Bronnum would be 
guardian by virtue of his letters of guardianship from the 
Probate Court; Simpson would be guardian by election of 
the plaintiffs, and there would be a third appointed by the 
Circuit Court. Such would be the result of allowing the 
Circuit Court any other than appellate jurisdiction. 

2. The Code (Sec. 201) prescribes that an issue of law 
must be tried by the court, unless it be referred. See Black- 
stone’s and Bouvier’s definition of court. Sec. 202 prescribes 
how other issues than those named in Sec. 201 may be tried. 

Even if this is one of those cases in which, prior to the 
Code, the Judge, sitting as chancellor, might have passed 
final decree in vacation, the amendment, Chap. 1,832, Sec. 
7, Acts of 1871, is an amendment of Sec. 202, and must be 
confined to other issues than those enumerated in Sec. 201, 
and could only apply to issues in this action other than an 
issue of law. 

3. Granting that the Circuit Court had jurisdiction, and 
the issue of law was properly tried by a Judge at Chambers, 
the demurrer should have been sustained. 

If the orders of the Probate Court can be avoided, the 
complaint shows no right of action against defendant. It 
does not surcharge and falsify his accounts, but, on the con- 
trary, shows he “paid over all the assets in his possession 
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or under his control,” as by the court he was ordered to do, 
for “an order of court removing a guardian and appointing 
a successor is equivalent to an order to pay over the money 
in his hands to his successor,” (9 Miss., 227,) shows he paid 
to the party authorized to receive, viz: the party holding 
grant of guardianship from the Probate Court of the county 
in which were the estate and persons of the plaintiffs, then 
not of age to choose a guardian, which payment, and the 
receipt of it by plaintiffs’ guardian, (and not the order of 
court discharging him from the guardianship,) discharged 
defendant from liability. Thomp. Dig., 201,§6. Even if 
plaintiffs can, after seventeen years living under their guar- 
dian, and acqniescing in all his acts, elect to avoid orders of 
: court, “entered of record, and not subsequently reversed 
or set aside,” and that too while they are still minors. For 
as held by Holt, C. J., in Blackborough vs. Davis, 1 P. 
Wnms., 43, “the grant, though made contrary to the statute, 
is not void but voidable, and acts done under it before it is 
actually avoided will be valid.” So also in Hovenden on 
Frand, 466: “Ifthe grant has been made irregularly or ob- 
tained by fraud or surprise.” In LeBaron & Colquitt vs. 
Fauntleroy, 2 Fla., 298, this court, in a case analogous to 
this, adopted the following language of Ashurst, J.: “Iam 
of opinion that the plaintiff has no right to call on the de- 
fendant to pay this money a second time, which was paid 
to a person who had at that time a legal authority to re- 
ceive it.” 

4. But the orders of the Probate Court can neither be 
avoided nor inquired into in this collateral proceeding. That 
can only be done by the court that rendered them, or by 
appeal therefrom. 2 Wallace, S. C., 210; 3 Wallace, S. C.. 
396; 2 Howard, 319; 2 Peters, S. C., 157, 165, 169; 3 Pe- 
ters, 193, 202, 207; 2 Green. on Ev., Redfield’s Ed., note to 
$ 339; 4 McLean, 442; 13 Fla., 309; 14 Fla., 162-174; 11 
Ala., 461-465 ; 11 IIl., 625-633. 

It is seen this court’s decision in Hart vs. Bostwick is 
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sustained by all the authorities, and is conclusive of the 
whole case, and upon that appellant might safely rest. 

5. If the orders of the Probate Court can be inquired into 
in this proceeding, the complaint does not state facts suffi- 
cient to show them invalid. Authorities above cited. 

It does, however, state facts sufficient to show the juris- 
diction of the Probate Court over the subject matter, the 
guardianship, and the person removed, and that the court 
had been called upon to exercise its jurisdiction. 2 Howard, 
533; 2 Wallace, 216; 7 Ala., 864, and other cases cited. 

It does not show that defendant’s appointment, being a 
temporary one to represent the estate in the settlement of 
administrator’s accounts, had not expired by limitation at 
the time of his discharge. . 

It does not show that the removal of one and appointment 
of another guardian was not for the best interest of the in- 
fants; that Bronnum was not, as their nearest relative, en- 
titled to the office rather than Simpson, a stranger. 

But consider these orders upon respondents own grounds. 
In the trial below they rested their case upon two main 
propositions : 

1. Denied the power of the Probate Court in Florida to 
displace or discharge a guardian. 

2. They claimed that the order of discharge, and subse- 
quent order of appointment, are void, in consequence of that 
want of power, and because the infants were not served with 
process and represented by guardian ad litem. 

Sec. 9, Art. 5, Constitution of 1845, gave the Legislature 
power of providing for appointment of “ officer to take pro- 
bate of wills, to grant letters testamentary of administration 
and guardianship, to attend to the settlement of the estates 
of decedents and of minors, and to discharge the duties 
usually pertaining to Courts of Ordinary, subject to the 
direction and supervision of the Courts of Chancery, as may 
be provided by law.” Thomp. Dig., 57. 

By virtue of that power, the Legislature did provide for 
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the appointment of such officer, to be called Judge of Pro- 
bate, to perform the duties above enumerated; and it fur- 
ther provided by law how the Courts of Chancery should 
exercise the direction and supervision mentioned in the 
Constitution, viz: by appeal. Act July 25,1845. Thomp. 
Dig., 57. 

In the same act the Legislature provided that the Judge 
of Probate should have all the powers and perform all the 
duties theretofore prescribed by law, as powers and duties 
of Judge of County Court when acting as Court of Ordi- 
nary. Thomp. Dig., 58, § 3. 

Refer to act of Feb. 17, 1833, to ascertain the powers and 
duties of Judge of County Court when acting as Court of 
Ordinary. He “had the power either in open court or va- 
cation to take probate of wills, grant and revoke letters tes- 
tamentary and letters of administration, appoint and dis- 
place guardians of infants,” &c. Duval’s Compil., 276. 

That the Legislature intended to and did invest Probate 
Judges with power to displace or discharge guardians, see 
the same act of July 25, 1845, Secs. 4-5, which required 
him to record, &c., all orders and decrees made by him in 
relation to estates, “the appointment of guardians and the 
revocation of such appointment.” 

All these acts are in conformity to, or in the words of Sec. 
1, Art. 17, are “ not repugnant to the provisions of” the Con- 
stitution, (Constitution 1845,) for the framers of the Consti- 
tution are supposed to have had in view what powers and 
duties pertained to Courts of Ordinary, not only in the 
Territory of Florida, but according to the common law of 
America, if not of England. We have seen that in Florida 
Courts of Ordinary had power to appoint and displace, 
(which Webster defines discharge,) so we find in the common 
law of America the Judge of Probate, or officer of same 
character, has the same power to appoint and to remove. 2 
Kent Com., 37, and in 1 Bouvier’s Inst., 147, § 360, “A 
guardian may be discharged at his own request.” 
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See Aik. Dig., 39, for clause in Alabama Constitution, 
under which the statute from which the Florida statute 
seems to have been copied was passed. Aik. Dig., 251, § 26. 

See North Carolina statute; Rev. Stat., N. C., 307, § 2, 
and statutes and practice of other States. See reports of 
of other States for instances of the exercise of similar pow- 
ers by Probate Courts. 

The court having power to displace, it is claimed the or- 
ders should have been made only on complaint of wards. 
We find no such restriction tu court’s power in the statutes 
above cited ; nor do we in an older statute, which plaintiffs 
seem to have had in view, (the act of November 20, 1828, 
Thomp. Dig., 225, § 2,) and to have wrongly construed. 
Properly construed, it is another statute, giving power to 
displace, as the court displaced defendant. It requires the 
Judge of Probate, 1st, to hear and determine all complaints 
of wards against guardians ; 2d, to require of them counter 
security, when necessary, (not when the wards complain ;) 
3d, displace them (not upon complaint of wards,) but when 
to them it may seem equitable and right. This statute, in- 
stead of restricting power, places the whole subject matter 
of guardianship within the discretion of the Court of Probate. 

Indeed it would seem self-evident that court’s power to 
displace a guardian against his will, included power to do so 
with his assent. But as to this objection, see 3 Wallace, 
403, 404, and 11 IIl., 633. But counsel for plaintiffs at the 
trial below argued that court never granted a discharge to 
Simpson—contended it was a resignation. The complaint 
does not so charge; it alleges that “defendant applied for 
and obtained an order from the Probate Court discharging 
him.” There is material difference. . 

Resignation is exercise of party’s privilege ; discharge is 
exercise of court’s power ; and demurrer is to a complaint 
alleging a discharge, or the exercise of the court’s power. 
So if court’s power is shown, it is conclusive, for “ whether 
its decision be correct or otherwise, its judgment, until re- 
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versed, is binding on every other court.” 2 How., 343, and 
authorities cited. 

But plaintiffs objected to the validity of these orders, because 
the infants were not served with process and represented by 
guardian ad litem. This objection, as indeed are all the 
others, as well as the argument and authorities presented in 
behalf of plaintiffs, is predicated upon the hypothesis that 
the infants were necessary parties to these orders, to the de- 
termination by the court as to who should and who should 
not be guardian. The complaint does not show that. It 
shows they were respectively five, four and three years old, 
and could neither by themselves, nor by others, have any 
voice in the determination of a matter that was absolutely 
and exclusively within the discretion of the Judge of Pro- 
bate. 33 Ala., 214 ; 1 Haywood, N.C., 303; 2 ib., 336; 1 
Murphy, 38, 227, 231; 2 ib., 122; 11 Iredell L., 36; 22 
Barb., N. Y., 178; Tyler on In. & Cov., $ 173, and author- 
ities generally. 

This case was argued as’ if these orders were orders or 
judgments against the infants, or as if the complaint sur- 
charged a final settlement, and these were orders purporting 
to relieve defendant from liability for his acts while guar- 
dian, and not simply orders determining who shall and who 
shall not hold an office purely within the gift of the Probate 
Court, for guardianship is an office, (8 Cowen, 355,) and the 
guardian derives his power, not from an act of the ward, but 
by appointment of the court. 5 Porter, 277. To this office, 
it does not appear these plaintiffs had the shadow of a claim. 
The complaint shows no parties claiming a right to the office 
other than Simpson and Bronnum ; Simpson, by reason of 
an appointment, (which may have been an “improvident 
one,” and thus revocable by the Judge of Probate, without 
statute power—1 Williams on Exec., 484, note 2)—and 
Bronnum by reason of his being the nearest relative of the 
infants ; which fact, though it does not affirmatively appear 
from the pleadings, the court may infer, from his having ob- 
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tained the grant of administration. (2 Phil. on Ev. 85.) If, 
then, we apply the principles applicable to proceedings in 
personam to these orders, and adopt Bouvier’s definition of 
parties, and Story’s doctrine as to necessary parties, there 
were before the court all the “ parties directly interested in 
the subject of the suit,” viz: the office of guardian. A 
creditor or adebtor of the estate has, in proportion to his credit 
or debt, as much interest in the estate, and is as necessary a 
party to, and might as reasonably be permitted to impeach 
these orders, as the plaintiffs. 

But the courts of England and America, and a long and 
uniform practice, have established a different principle, as 
applicable to sentences or decrees of Eeclesiastical Courts in 
England, and of courts coming in place of them in this 
country, whether called Court of Surrogate, Judge of Pro- 
bate, Orphans’ Court or Ordinary. And it is this: When 
those sentences or decrees are upon a subject matter within 
their jurisdiction, and confer upon or deprive a person of a 
status or legal character, they are in the nature of proceed- 
ings in rem, and have a conclusive effect even with respect 
to persons who are not parties to the proceedings. 

2 Phil. on Ev., 4 Amer. Ed. 73, 74, and note top of page 
79. “ And they have the effect of establishing conclusively 
such state and legal character against all persons;” (ib., 90, 
93; also, 11 8. & R,, 480; 1 Greenleaf on Ev., § 525; 1 
Stark. on Ev., 241; 2 Howard, 338; 6 Porter, 219; 2 Pe- 
ters, 168.) 

This explains why no cases can be found where letters 
testamentary or of administration or guardianship have been 
held void, voidable or inconclusive, against legatees, distrib- 
utees, infants or creditors, because they, however much in- 
terested in the estate and its proper administration and man- 
agement, were not parties of record to the proceedings by 
which the legal character or status of those respective offi- 
cers was conferred. 

That this doctrine was fully recognized in Florida at the 
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date of these orders, see all the statutes, parz materia, in 
force on the Ist of January, 1856. 

For instance, that giving power to the Probate Court to 
grant probate of wills, letters testamentary, and of adminis- 
tration and guardianship, (Thomp. Dig., 195 ;) also, to au- 
thorize the loan of money of minor, (Thomp. Dig., 207, § 2;) 
and the sale of real estate of minor, (Acts 1850-1, p. 129.) 

So, too, as in proceedings in rem, any person, whether 
party to record or not, feeling aggrieved by any order of that 
court, could intervene and take appeal to the Circuit Court. 
Sec. 46, Act Nov. 20, 1828; Duval Com., 180; Act 1845; 
Thomp. Dig., 365. 

The court’s power then being complete and the infants not 
being necessary parties to the record, that power was brought 
jnte exercise, and “the granting ” the orders “is an adjudi- 
cation upon all the facts necessary to give jurisdiction, and 
whether they exist or not is wholly immaterial, if no appeal 
is taken. The record is absolute verity, to contradict which 
there can be no averment or evidence.” 2 How., 340. 

This, and the maxim de fide e¢ officio judicis non recipitur 
questio, and the language of this court in 11 Fla., 137: “ The 
law having entrusted to the courts the administration of jus- 
tice, it is always presumed that every tribunal, by whom a 
cause has been tried, has done what was right,” and the de- 
cision of this court in Hart vs. Bostwick, are full answers to 
all the objections alleged against these orders, and fully jus- 
tify the conclusion— 

That the order discharging Simpson and vacating the of- 
fice of guardian, and the subsequent order appointing Bron- 
num, until revoked by the court that made and placed them 
upon its records, or reversed by an appellate tribunal, are, 
in every court in this State at least, conclusive against the 
world to show that on the Ist day of January, 1556, there 
was taken from Simpson and conferred upon Bronnum the 
legal character” of guardian of Emelia J., Erie and Richard 
C. Winters; and that this defendant, when he “paid over all 
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the assets in his possession” to the guardian of those infants, 
discharged all his liabilities to them or to their guardian. 

This appellant does not, by the order discharging him from 
the office of guardian, seek to cover any charge that may be 
made of unfaithfulness in his duties while he held the office ; 
on the contrary, he invites the closest scrutiny into his acts 
and accounts; but he does claim that he had a right to be 
guided by the laws and principles of practice in the courts 
at that time, and especially by the decision of this court in 
the case of LeBaron and Colquitt vs Fauntleroy, which arose 
in his own county; and he protests against being punished 
to-day for doing on the Ist day of January, seventeen years 
ago, what he would then have been punished for not doing ; 
and he also protests against being made the pivot upon 
which is to move the vast revolution and reform in the prac- 
tice of Probate Courts, which, in behalf of the plaintiffs, 
the judge at the trial below was so strenuously urged to in- 
augurate. 

As to the special ground of demurrer, it will readily ap- 
pear that the points made and authorities cited above, apply 
with still more force to the special ground of defect of par- 
ties. No court would presume to inquire into Bronnum’s 
appointment in a proceeding to which he is not a party. 11 
Ala., 465. And unless the Circuit Court can do that, and 
has power to repeal his letters in this proceeding, the prayer 
of the complaint cannot be granted. 2 Phil. on Ev. 106; 3 
Gill and John., 103, 113; 18 Ala., 34; 17 Ala., 119. 

It was argued in the trial below that the complaint al- 
leging Bronnum to be out of the State, the maxim, lew non 
cogit ad impossibilia, was answer to special ground of de- 
murrer. He is an indispensable party here, and it will be 
seen by reference to Story’s Eq. Pl., §§ 81, 82, 83, the im- 
possibility of making him a party, if it existed, would be no 
excuse. 

The appellant contends that, clearly upon this ground, if 


there were no other, the demurrer should have been sustained. 
3 
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The question arising upon the demurrer is, whether the 
order of the Probate Judge did, in law, discharge appellant 
from his office and responsibility of guardian. The appel- 
lees maintain the negative— 





Ist. Because the Probate Judge could not constitutionally 
grant such an order. 

2d. The order was unauthorized by the statute law. 

3d. It was void because it was granted in a proceeding 
to which the appellees were not parties, and of which they 
had no notice. 

4th. The order was in effect only an acceptance of the 
resignation of a guardian, and theretore the unauthorized 
official sanction of a nugatory act. 

5th. It was the result of an agreement to which the ap- 
pellees were not parties. | 

6th. The understanding between appellant and Bronnum, 
coupled with the orders and the acts of the parties under and 
in connection with them, made Bronnum appellant’s agent. 


First. The Judge of Probate could not constitutionally 
grant an order discharging the appellant from his office’ and 
responsibility of guardian. 

The 9th section of Art. V of the Constitution of 1845 de- 
clared that “the General Assembly shall provide by law 
for the appointment in each county of an officer to take pro- 
bate of wills, to grant letters testamentary, of administra- 
tion and guardianship ; and to attend to the settlement of 
the estates of decedents and of minors, and to discharge the 
duties usually appertaining to Courts of Ordinary, subject 
to the direction and supervision of the Courts of Chancery, 
as may be provided by law.” 

The office of Judge of Probate was, therefore, one ot lim- 
ited powers. 5 Paige, 534; 1 John. Ch. R., 99; 3 Sum. 
C. C. R., 338 ; 1 Curtis C. C. R., 457. 

In matters relating to infants, two powers only are con- 
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ferred on him: Ist, to grant letters of guardianship ; 2d, to 
attend to the settlement of their estates. 

The enumeration of certain powers is an exclusion of oth- 
ers not enumerated. Cooley’s Con. Lim., 64. 

The only other powers which Judges of Probate could 
enjoy in matters relating to infants would be such as arise 
by necessary implication from the powers expressly granted. 
1 Kent, 346, 520; Cooley’s Con. Lim., 63-4. 

But only such powers could arise by implication as are 
necessary to execute the express powers. Ib. 

The power to discharge does not arise by necessary im- 
plication from the power to grant letters of guardianship. 
5 Paige, 534. 

3esides, the appointing power had been exhausted by se- 
curing an efficient and responsible guardian. 6 Ga., 432. 

The power to settle the accounts of such guardian could 
not raise by implication the power to remove him, much 
less to discharge him from office and responsibility upon his 
mere resignation. 

The implied powers of the Judge of Probate, resulting 
from the express constitutional authority to attend to the 
settling of the estates of infants, will be found in sec. 37, 
Act Nov. 20, 1828, (Thomp. Dig., 210.) 

To appoint guardians ; to call them to account; and to 
discharge or remove them, are three distinct and substantive 
ehancery powers. 2 Kent, 236-7; 1 Sto. Eq. Ju., § 446; 
2 ib., § 1338-9; 21 Ala., 363. 

The 8th section of Art. V of the Constitution of 1845 
gave original equity jurisdiction to the Circuit Courts until 
Courts of Equity should be established. 

The power to remove and discharge not having been 
granted to the “ officer” created by the 9th section, it passed 
‘as a part of its chancery jurisdiction to the Circuit Court 
under the 8th section of Art. V of the Constitution of 1845. 

“The duties usually appertaining to courts of ordinary,” 
referred to in the 9th section, Art. V, of the Constitution of. 
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1845, do not embrace either equity or common law judicial 
powers. 

The term * courts of ordinary ” is used in its American 
sense, and as a designation of courts exercising such special 
powers as the statute law confers on them. 2 Bo. Dic., 270. 

The duties and powers of such courts could not be com- 
pressed within the limits of the common law definition of 
courts of ordinary, nor could they be so expanded as to 
make all the laws of the several States conferring powers on 
their respective courts of ordinary rules of action for the 
Probate Judges of Florida. 

The words, “ duties usually appertaining to Courts of 
Ordinary,” are only indicative of a class of duties which 
the Constitution provided should be imposed by the statute 
law of the State on the officer designated ; those duties 
being of a like character with those imposed by other States 
on their courts of ordinary. 

If, then, the power to discharge a guardian is a chancery 
power, it was not embraced amongst “the duties usually 
appertaining to a court of ordinary.” 

Two good reasons existed for withholding from the Pro- 
bate Judge the power to discharge : 

1st. To afford the rights of the infant an additional safe- 
guard by securing to him the judgment of a court of chan- 
cery upon the expediency of continuing the guardian in his 
trust, instead of leaving it to the appointing judge to review 
the qualifications of his own appointee. 

2d. To secure to the infant the safeguard which the forms 
of equity afford in case the guardian sought relief from his 
trust. 

This case illustrates the wisdom of withholding the power 
of removal and discharge from the Probate Judge. 

Second. The order was unauthorized by the statute law. 

The act of the 25th July, 1845, (Thomp. Dig., 57-8,) in 
carrying into effect the 9th section of the Vth Article of the 
Constitution, employed the language of the section in be- 
stowing their powers on the Probate Judges. 
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The 1st section of Art. XVII of the Constitution of 1845 — 
continued in force all laws not contrary to its provisions. 

In 1845, when the Constitution took effect, the only leg- 
islation in relation to infants and guardians was contained 
in the 1st, 37th and 50th sections of the act of Nov. 20th, 
1828, (Thomp. Dig., 210, 224-5.) 

The first clause of the 1st section of the act of 1828 pro- 
vides for the hearing and determination of complaints by 
wards against guardians, for counter security, the displace- 
ment of guardians, and the making of such orders as may 
seem equitable and just. The second clause of the section 
requires the guardian to make inventories of receipts and 
disbursements of the ward’s estate, and directs the Judge to 
make such orders as may be just. 

Everything authorized to be done under the first clause 
of the section (displacing the guardian as well as the rest) 
must be founded on a complaint by the ward. 

When we ask from whom counter security was to be ex- 
acted ; wlio was to be displaced ; in relation to whom orders 
were to be made? the only answer that comes from the law 
is, the guardian against whom complaint has been made. 

In this case, there being no complaint, there was wanting 
“the act required to call into exercise the power of the 
court.” 3 Wall, 396. 

The 37th section of the act of 1828 relates to enforcing 
settlements by guardians and others. 

The county courts, being courts of equity, (Duval Comp., 
89, 90, 130, 270,) were empowered by the 50th section of 
the act of Nov. 20th, 1828, “ to take cognizance of all mat- 
ters concerning infants and their estates.” But the “ofticer” 
ereated by the 9th section of the Vth Article of the Consti- 
tution of 1845 was intrusted with only two chancery powers. 

The provision in the act of 25th July, 1845, (Thomp. 
Dig., 58,) for recording “ the appointment of guardians and 
the revocation of such appointment,” must relate to revoca- 
tions to be made by the Circuit Court, unless the Ist section 
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of the act of 1828, relating to the displacement of guardians 
upon “complaint,” may be construed to confer a limited 
power of revocation. 

The power of revocation, co nomine, is bestowed on the 
county court by the 31st section of the act of 182s in the 
eases of executors and administrators, but it is silent as te 
guardians. Thomp. Dig., 210. 

The power of revocation implies action on the part of the 
Probate Judge to protect the interests of those interested 
in the estate against misconduct or inefficiency. 14 Fla., 162. 

The power the Judge attempted to exercise in this case 
was to discharge the guardian from office and responsibility 
at his own instance and for his own benefit. 

The power to discharge executors and administrators from 
office and responsibility has, under certain restrictions, been 
bestowed on the Judges of the Court of Probate. (Thomp. 
Dig., 211-12.) But in no form, nor to any extent, has it been 
bestowed in the case of guardians. The reason is obvious. 

The duration of the oftice of administrator or executor is 
the time required for a complete fulfillment of the trust. 
1 Fla., 332. 

The duration of a chancery or statutory guardian’s office 
is the minority of the ward. 2 Kent, 236; 1 John., 24. 
The attainment of majority by the ward works the guardian’s 
discharge from office ; and the surrender of the estate to the 
ward constitutes the guardian’s discharge from responsibility. 

Even a court of chancery would not have done what the 
Probate Judge attempted to do; for it only removes guar- 
dian’s “ whenever sufficient cause can be shown for such 
purpose. In all such cases the guardianship is treated as a 
delegated trust for the benefit of the infant, and if it is 
abused or in danger of abuse, the court of chancery will in- 
terfere.” 2 Story Eq. Jr., $ 1339. 

Third. The order of discharge was void because it was 
granted in a proceeding to which the appellees were not 
parties and of which they had no notice. 
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The proceeding was obviously for the benefit of the guar- 
dian only.; for its whole object was to abrogate a contract 
into which he had entered to take care of the persons and 
estates of the appellees during their minority. 2 Kent, 
236; 1 John. Ch. R., 25. 

That benefit he sought for himself, at the ¢mmediate risk 
to his wards of exchanging an efficient and faithful guardian 
for a faithless one, with the ultimate consequence of a loss 
of their entire estates. 

Ilere was a proceeding involving benefit to the party who 
was pressing it to a final order; and here was injury to par- 
ties who were denied the opportunity to be heard. 

Did not the proceeding in the Probate Court involve all 
those circumstances which render notice of actions and 
suits a condition precedent to the right of a party to ask 
for, and to the power of the court to grant, a judgment or 
decree? 2 Fla., 207; 14 How., 334. 

The power to remove or discharge guardians being a 
chancery power, (2 Sto. Eq. Jr., § 1338-9; 2 Kent, 236-7,) 
must be exercised with regard to the rules and practice of 
courts of chancery. 21 Ala., 363. 

If the Probate Judge possessed the power, it was his duty 
to issue process to the appellees and to appoint disinterested 
guardians ad litem to represent them. 2 Fla., 594. 

Infants are as much entitled to process as adults. 2 Arch. 
Pr., 156; 1 Daniel Ch. Pr., 204; Tyler on In. and Cov., 
203; 24 Miss., 154. 

They must be made parties, with notice actual or con- 
structive, to every proceeding in which their rights may be 
injuriously affected, as in the probate of a will of real es- 
tate, (1 Curtis C. C. R., 417 ;) the distribution of an estate, 
(5 Ala., 40;) in the appointment of a guardian, (7 Paige, 
362,) and in the audit of a voucher, (39 Ala., 150; 43 Ala., 
148; Thomp. Dig., 208.) 

After process, they are entitled to disinterested guardians 
ad litem, specially appointed by the court, to protect their 
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interests. 8 Peters, 128; 10 Paige, 41; Tyler on In. and 
Cov., 206-7; 21 Ala., 363; 1 Curtis C. C. R., 417. 

In one class of cases, judgments and decrees have been 
held irregular and voidable at the election of the infant, be- 
cause after notice no guardians ad litem were appointed. 
1 Am. Ld. Ca., 256; Tyler on In. and Cov., 204; 6 Dana, 
87; 3 Marsh, 252; 21 Ala., 363. 

By the notice, in this class of cases, the jurisdiction of the 
court was deemed to have attached to the person of the in- 
fant ; the want of a guardian ad litem was an error only 
and that error could be corrected by a writ of error, bill of 
review, or appeal. 

In another class of cases, judgments and decrees against 
infants have been held irregular for want of notice, although 
the infants were represented by guardians ad litem. 25 Ala., 
507; 2 Marsh, 166. _ 

In the second class of cases, the infant being before the 
court by a guardian ad litem of the court’s appointment, its 
jurisdiction attached to the person of the infant. Such ap- 
pointment, however, being without previous notice to the 
infant, was an error; but that error could have been cor- 


* rected by a direct proceeding, and therefore the judgment 


was voidable only. 

But where there has been neither notice nor the appoint- 
ment of a guardian ad litem, the judgment or decree against 
an infant is void tor want of jurisdiction over his person. 
1 Hill (N. Y.,) 130; 39 Ala., 150; 43 Ib., 148; 2 Fla., 207. 

Who can say that the estate of these infants might not 
have been saved by a word of warning from a disinterested 
guardian ad litem? Who denied them the opportunity of 
having that warning uttered in their behalf? 

Fourth. The order of discharge was only in effect an 
acceptance of the resignatiou of the guardian, and there- 
fore the unauthorized official sanction of a nugatory act. 
Appellant entered into a contract by which he bound 
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himself during the entire minority of the appellees to take 
care of their persons and estate. 

In entering into that contract appellant accepted “a most 
delicate and important trust.” 1 Sto. Eq. Jr., § 317; 1 P. 
Wm., 105. 

And he riveted that trust upon him by the acts in pais of 
taking possession of the appellees’ estate, and converting 
their realty into money. — 

A trust thus once accepted cannot be resigned or re- 
nounced. Hill on Trustees, 327-8, (marginal 221-2); 4 
Kent, 329; 2 Scho. & Lef., 220; 3 Fla., 132. : 

In some of the States trustees under statutory regulations 
may resign. 

In this State the common law rule is unimpaired by legis- 
lation. 

The resignation of appellant was a breach of ‘ a most 
delicate and important trust,” which the sanction of the 
Probate Judge could not legalize. 

The conclusion is manifest. The act of the guardian was 
illegal ; the action of the Judge, founded exclusively on the 
action of the guardian, was unauthorized ; and, therefore, 
the joint action of Judge and guardian wrought no change 
in the relations and responsibilities of the former to his 
wards. 

Fifth. The order of discharge was the result of an agree- 
ment to which the appellees were not parties. 

The renunciation of appellant, his discharge, and the ap- 
pointment of Bronnum, were three acts of one scheme, in 
which we might rationally embrace the sale of the real es- 
tate, occurring as it did only a few days before the resigna- 
tion. 

Essentially the transactions have a unity, and stood in 
contemplation of law just as though the two orders were 
embraced in one, with a recitation that it was made pur- 
suant to an agreement of the parties to it. 

A judgment or decree founded on an agreement binds 
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those only who were parties to the agreement. 2 Scho. & 
Lef., 220; 3 Mon., 296; 25 Ind., 458 ; 7 Cold., 191. 

Even a guardian ad litem cannot by any prejudicial act 
bind an infant. 54 IIl., 231. 

In Doyle vs. Blake, where executors, after intermeddling 
with the estate, entered into an agreement to renounce in 
favor of another party to the agreement, who was after- 
wards, upon their renunciation, appointed administrator 
cum testamento annewo, and became insolvent, Lord Redes. 
dale held that legatees who were not parties to the agree- 
inent wére not bound by the renunciation or the appoint- 
ment of the administrator, and that the executors were re- 
sponsible tor the assets which the administrator had wasted. 
His Lordship said: “ Now, if this agreement had been in- 
tended to bind the rights of the legatees, they ought to have 
heen parties to it.” | 

That the understanding in Doyle vs. Blake was evidenced 
by deed, and here by the admission of the party, makes nc 
difference. The agreement was the principal thing: the 
deed was in that case only evidence, and the admission i- 
evidence in this case. | 

But, besides the admission, the facts of the case raise a 

strong presumption of such understanding and agreement. 
On the 1st November, 1855, appellant received the personal! 
estate from Bronnum; on the 27th December, 1855, he con- 
verted the realty into money ; on or about the 1st January, 
1856, he resigned the guardianship; about the same time 
sronnum was appointed guardian; and thereupon appel- 
lant returned to Bronnum not only what he had received 
from him on 1st November, but also the proceeds of the 
realty which he had converted into money on the 27th of 
December. 

Sixth. The understanding between appellant and Bron- 
num, coupled with the orders of the Probate Judge, and 
the acts of the parties under and in connection with them, 
made Bronnum appellant’s agent. 
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Such was the relation that Lord Redesdale established 
between the executors and Horan in Doyle vs. Blake; and 
he did so on facts which have their duplicates in this record. 

The executors had intermeddled with the assets, and 
thereby fastened on themselves the trust, although they had 
not formally accepted it. Appellant not only formally ac- 
cepted the office of guardian, but also took possession of the 
whole estate and converted the realty into money. 

The executors had an agreement with Iforan that they 
were to renounce, and he was to be appointed adininistrator. 
Appellant had an understanding with Bronnum that the 
one was to resign and the other was to procure the appoint- 
ment of guardian. 

The executors did renounce, and Horan was duly appoint- 
ed administrator cum test. an. by the prerogative court. Ap- 
pellant resigned and Bronnum was appointed guardian by 
the Probate Judge. 

The executors put Horan in the possession of the estate. 
Appellant put Bronnum in possession not only of the orig- 
inal estate, but also of the proceeds of the realty. 

Lord Redesdale said: “ When one looks at all the cireum- 
stances of this case it is impossible to say that Horan was a 
man in whom great confidence ought to have been placed.” 
Judging by the eventual conduct of Bronnum, might not 
the same be said of him 7 

The executors urged the confidence the testator had in 
Iloran, manifested by appointing him a trustee. Appellant 
had no such indication of confidence on the part of the 
father of the appellees in Bronnum to plead for his own 
confidence, if any he had. 

The executors pressed the consideration that they had 
intermeddled with the estate so far only as in their judg- 
ment was necessary to protect that part of the testator’s 
- family ‘“ which appeared to be most unprotected.” In this 
case no one’s interest except appellant’s and Bronnum’s 
seems to have been considered. 
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Horan wasted the estate and became insolvent, and so did 
Bronnum. 

The legatees would have lost their legacies had they been 
confined to their remedy against Horan; and so will the 
appellees lose their estate if it must be recovered, if at all, 
from Bronnum. 

This case involves a breach of trust, and therefore it falls 
within the original equity jurisdiction bestowed on the Cir- 
cuit Court by the Constitutions of 1845-68. 

A Court of Chancexy will interfere for the protection of 
the rights of infants against the acts of their guardians as 
trustees. 1P. Wm., 710; 2 Kent, 227; 2 Story’s Eq. Jr., 
$ 1,339, note 1: 1 John. Ch. R., 99. 

Could a clearer case than this be presented for the inter- 
ference of a Court of Equity? The estate of three infants 
is illegally placed by their guardian in‘the hands of a man 
who wastes it; they are in consequence compelled to rely 
on their own labor for support at the age of sixteen; they 
are kept in ignorance of their rights until after one is mar- 
ried and the others are on the verge of manhood; they learn 
their rights at last, not from their guardian, but from mouldy 
records that had been buried for four long years; when they 
call on their guardian for an account of his long-concealed 
trust, he bids them to seek redress against the faithless bank- 
rupt in whose hands he had placed their estate; when the 
law calls the guardian to account, he does not deign to ex- 
plain any one of the remarkable facts that require explana- 
tion, the receipt by the guardian of the personal estate from 
Bronnum, and its return to him in sixty days, the conver- 
sion of the real estate into money by the guardian at a time 
when he must have already formed the design of resigning 
his trust, the payment over of the purchase money to Bron- 
num only a few days after it was received by the guardian, 
the ignorance in which the guardian permitted the wards 
to remain of their rights. But admitting all the facts, with 
all the inferences fairly deducible from them, with all the 
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suspicions they may excite, he relies exclusively for his de- 
fence on the ex parte orders obtained from the Probate 
Judge, when the infants were in their swaddlings, one by 
himself and the other by his agent, with his concurrence. 

As Lord Eldon said in Conyngham vs. Conyngham, 1 
Ves., 322, “A court of justice must wink extremely hard not 
to see the plaintiff’s clear right.” 

To the objection made by the amended demurrer, that 
Bronnum is not a party to the action, the answer is obvious. 
If it be true, that the orders of the county court discharging 
appellant and appointing Bronnum were void, it follows 
logically that appellant’s guardianship has been uninterrupt- 
ed; that Bronnum has never stood in the relation of guar- 
dian to the appellees; that appellants must account with 
them for what he received as their guardian, and that Bron- 
num is accountable to appellant; but appellant cannot re- 
quire the appellees to make this action a means of enforcing 
his rights against Bronnum. 

Again; although the complaint shows that Bronnum is a 
non-resident, it fails to state any of the other circumstances 
required to bring the case within some one of the five classes 
of cases in which a party can be made by publication. Secs. 
2 and 3, Act of January 27, 1871, p. 10. 

The right of the appellees to compound interest is settled 
by Young vs. Kinnie, 5 Fla., 542. 


WESTCOTT, J., delivered the opinion of the court. 


It is insisted that the Circuit Court has not jurisdiction 
of this cause; that jurisdiction has attached in the county 
court, and that if any case is made, that is the proper forum 
to grant relief. 

This complaint was filed under the Code, and the law of 
the Code must be the rule of decision to be applied to it. 
Under the Code a complaint is the means through which 
both the common law and chancery powers of the Circuit 
Court may be invoked, and the Circuit Court is a court 
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having general original jurisdiction in both common law 
and equity causes. 

In this case Simpson, as guardian of these infants, had in 
his control nine thousand four hundred and seventy-four 
dollars. Pursuant to an understanding between Bronnum 
and himself, he applied for and obtained an order discharg- 
ing him from his guardianship, and Bronnum applied for 
and obtained an order appointing him guardian, and _ there- 
upon Simpson turned over to him the amount above named. 
Bronnum subsequently wasted the estate. Plaintiffs now 
seek to recover this sum of Simpson, upon the ground that 
these proceedings of the probate court are void; that it was 
not in the power of the probate court to discharge Simpson: 
and that if it was within its power to discharge him as guar- 
dian, its action was void as to them, they having been given 
no notice of the application for discharge. It is thus seen 
that the general question arising upon this demurrer is 
whether Simpson was, either in law or equity, liable for 
this sum; and if he was so liable, plaintiffs sought a judg- 
ment for that sum. 

Is the jurisdiction of the county court adequate to 
the granting of such a judgment and its enforcement! 
The county court has no such power. Its jurisdiction, 
in strictly common law cases, is limited to “cases where 
the amount in controversy does not exceed three hundred 
dollars.” It cannot hear and determine a suit arising out 
of the relation of guardian and ward, and enter a judgment 
or decree for the sum claimed in this action. The county 
court has full power to call a guardian to an account, and 
to exercise other powers, either surrogate or probate in their 
character, appertaining to the infant and his person and 
estate. These powers, however, do not extend to jurisdic- 
tion in an action upon a guardian’s bond for a sum over 
three hundred dollars; nor would it have jurisdiction to en- 
ter a decree for the sum claimed in this suit. 

The case presented is nothing more than a matter of ac- 
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counting between guardian and ward, in which the sum 
claimed is in excess of the ordinary civil jurisdiction of the 
county court, and to the recovery of which the jurisdiction 
of a court of equity or common law is appropriate, accord- 
ing to the peculiar nature of the facts, that is, whether they 
are legal or equitable, which constitute the basis of the 
claim. The Circuit Court had jurisdiction over the subject 
matter of this action. 

The second error assigned is that the judge could not en- 
ter this order in vacation. This being one of those cases in 
which, prior to the Code, the Judge of the Circuit Court 
could have acted in vacation, he is, by the amendments of 
the Code, now authorized to act out of term. ‘There is an 
apparent conflict between the provisions of Section 201 of 
the Code and Section 202, as amended, (Chap. 1,832, Sec. 7,) 
but this was the evident intention of the Legislature, and if 
any effect is given to the amendment, it must go to this ex- 
tent, or have no operation at law to accomplish the effect 
desired by the Legislature. 

Thus disposing of these preliminary questions which re- 
late to general jurisdiction over the subject of the action, 
and the regularity of its exercise as to method, we reach the 
merits of this controversy. 

Their consideration is involved in the determination of 
the third error assigned, which is that the judgment upon 
the demurrer should have been for the defendant, for the 
reason that the complaint does not set forth facts sufficient 
to constitute a cause of action. 

Appellant insists, that after the appointment of Bronnum 
as guardian, his receipt was a discharge of Simpson’s liabili- 
ty, while appellees maintain that the Judge of Probate could 
not, under the Constitution then in force, make the order 
removing Simpson from the guardianship; that the consti- 
tutional direction to the Legislature conferred no power up- 
on the Legislature to vest such jurisdiction in the Judge of 
Probate; that no such jurisdiction was conferred by the 
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Legislature ; that if it was, such jurisdiction was in this case 
exercised without notice to these infants, and is for that 
reason void as to them, and that the facts attending the 
attempted removal of the one and appointment of the other 
are such as render Simpson still liable for these funds. 

These proceedings in the probate court were had under 
the Constitution of 1839, and ‘thé legislation thereunder, 
and it is to these we must look to determine their validity. 
The argument is, that the power to remove a guardian was 
under this Constitution an exclusive power of the court of 
chancery ; that such was the case in England, and that sucli. 

as the case here. 

Under this Constitution it was provided that ** the judicial 
power of this State, both as to matters of law and equity, 
shall be vested in a Supreme Court, Courts of Chancery, 
Circuit Courts, and Justices of the Fieen” and until a sep- 
arate court of chancery was orgagized, the Judges of the 
Circuit Courts were to exercise such’ chancery jurisdiction. 
Following the general distribution of judicial power, Section 
9 of the same article directed that “the General Assembly 
shall provide by law for the appointment in each county of 
an ofticer to take probate of wills, to grant letters testamen- 
tary, of administration and guardianship, to attend to the 
settlement of estates of decedents and of minors, and to dis- 
charge the duties usually appertaining to courts of ordinary, 
subject to the direction and supervision of the courts of 
chancery as may be provided by law.” These clauses must 
be construed together, with reference to the manifest pur- 
pose of the Legislature, and that purpose must be determin- 
ed by the nature of the changes which they worked in the 
antecedent system, and the objects which they intended te 
accomplish. We cannot accept the argument that because 
the power to remove was an exclusive chancery power in 
England, that such was the case here under the American 
system, a system in which many of the powers belonging 
exclusively to courts of chancery in England are here confi- 
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ded to other courts. The constitution in express terms di- 
rects that this officer shall have jurisdiction in the matter of 
appointing guardians and the settlement of the estates of 
minors. Under the English system, the settlement of the 
estate, as far as its management was concerned, and the ap- 
pointment of a general guardian, were exclusive chancery 
powers, and even there the chancellor does not attempt to 
deal with the inheritance of infants without the aid of an 
act of parliament. 1 Malloy, 525; 6 Beav., 97. There was 
in England no such thing as a distinct surrogate’s court or 
court of ordinary, or of probate, and what were called county 
courts, while their jurisdiction, before the courts at West- 
minster were erected, was very extensive, yet they have had 
no such powers since that time, if they did before ; and while 
the ecclesiastical courts have since that time exercised some 
of the powers which in this country belong to the jurisdic- 
tion of what in American law are called courts of ordinary, 
surrogate’s courts, or probate courts, such as taking proof of 
wills, granting letters testamentary and of administration, 
&c., still they had not in the matter of guardianship any 
power beyond the appointment of a guardian ad litem, a 
power incident to any jurisdiction where an infant’s interest 
can become the subject of judicial investigation. The books 
disclose but one case in which such power was exercised by 
them. In that case, Lord Hardwicke reprobated it as a pre- 
sumption in the ecclesiastical court to appoint a guardian of 
the person and estate, declared their appointment of such 
guardian to be an interference with his power as chancellor, 
and recommended the Attorney-General to resort to a quo 
warranto to try the question. We thus see that the power 
to appoint a general guardian of the person and estate be- 
longed exclusively to the chancellor in England. The power 
to settle the estates of minors was equally a chancery power, 
and it must be noted that this is a greater power than the 
power to settle the account of a guardian, trom which ap- 
pellees insist no power to remove him can be implied, but of 
4 
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this we say more hereafter. We thus see that every power 
directed to be granted by the Constitution as to the matter 
of guardianship, was an exclusive chancery power in Eng- 
land, and that there was no court in the English system cor- 
responding in its functions and relative powers to the courts 
of ordinary or of probate in the United States. 

What powers followed the grant embraced in the words, 
“and to discharge the duties usually appertaining to courts 
of ordinary,” so far as concerned the matter of guardian- 
ship? These powers, it is evident, must be ascertained by 
reference to the powers of such courts in the United States, as 
there was no such court as a court of ordinury known to 
the English system. The term, ordinary, there signified 

_every official of the bishop or other ecclesiastical judge hav- 
ing official power, and at common law it signified him who 
hath ordinary or immediate jurisdiction in causes ecclesiasti- 
cal. There are comparatively but few courts known as courts 
of ordinary in the United States. We have examined the 
laws of all the States within our reach. We find but one 
State in which there is a “court of ordinary.” We find ten 
in which there are “ courts of probate,” two in which there 
are “orphans’ courts,” three in which there are “ county 
courts,” one in which there is a court of “common pleas.” 
The term, “ courts of ordinary,” in the Constitution, cannot 
be interpreted with reference exclusively to courts of that 
particular name. If, however, such was the case, the power 
to remove a guardian, to revoke his appointment, is pos- 
sessed by that court. These words indicate “a class of du- 
ties which the Constitution provided should be imposed by 
the Legislature on the officer designated, these duties to be 
of a like character with those imposed by other States ” upon 
the courts which, in their several systems, had the power of 
appointing guardians and the general supervision of their 
accounts. This officer was not only to be invested with the 
general and particular powers named in the Constitution, 
but the Legislature was to impose such duties as usually ap- 
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pertained to those courts in other States which occupied in 
their system the same relative position which the probate 
court was to have in ours. And, in the matter ot guardian- 
ship, it made no difference whether these powers were such 
as belonged exclusively to the court of chancery in England. 
All general power over the guardian in England being ot 
that character, such a construction would deny a chancery 
power, notwithstanding it was a power usually appertaining 
to courts of ordinary and would exclude every other power, 
except that of appointment and settlement of accounts. 
This is not a proper construction, as the Constitution ex- 
pressly directed that the Legislature should impose the duties 
usually performed by such courts without any such excep- 
tion. These differences, in the American and English systems, 
are fundamental in their character, and the clear inference 
is, that those who made them intended great changes. These 
changes, too, are not restricted alone to the matter of juris- 
diction, but extend also to the method of its exercise. Under 
the English system, the chancellor had a general discretion 
and control, and the guardian was not bound by any statute 
or act of parliament to render his accounts at stated periods, 
while here, fixed periods were indicated for his accounting. 
Again, all the powers which the Legislature was to confer 
were to be powers, in the exercise of which this officer was 
to be subject to the direction and supervision of the court of 
chancery, and a court of chancery could not perform a more 
appropriate function than supervise an inferior officer in- 
vested with powers of a like description as those possessed 
by itself; while it would be an inappropriate function to. 
supervise the exercise of powers of a different character. It 
would be an anomaly for a court of chancery to supervise or 
direct a -court exercising common law powers. Indeed, if 
such authority was given to it, it would cease to be a court 
confined to chancery jurisdiction, and become court exer- 
cising powers of each character, and thus strictly both a 
court of chancery and common law. The fact that the re- 
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moval from the place of guardian was in England a power 
confided alone to the chancellor, is not a reason why such a 
power might not, in perfect accordance with the Constitu- 
tion, be invested by the Legislature in this officer. The 
verse, we think, is the proper view. The framers of this 
Constitution expected, directed and intended that the Legis- 
lature should by law give this officer just such powers, to be 
exercised under the general control of the chancellor. This 
officer was to be an aid and auxiliary to that court, and, in 
‘the matter of guardianship, was to be invested with such 
power as would enable him to control the guardian and pro- 
tect the estate. 

Is the power to remove or displace a guardian of like char- 
‘acter with the powers conferred by other States on their 
courts of ordinary, or is it a particular power following the 
grant of authority to settle the estate of the infant ? We have 
exhausted the material for examination at our command, 
and without a single exception these courts have the power 
to remove or displace a guardian from his office or place be- 
fore its termination, according to the letter of his appoint- 
ment. In many of the States, they have control over them 
similar to that exercised by the court of chancery in Eng- 
land, and sometimes the jurisdiction is exclusive. Cooley’s 
Black., § 463, note 10. (1.) 

(1) Maine—The Judge of Probate may “ dismiss’ at his discretion or 
‘upon request of guardian. 

New Hampshire—The Judge of Probate “ removes” whenever he thinks 
it necessary or expedient. 

Connecticut—The J. P. appoints and may remove for good and sufficient 
cause. 

Rhode Island—The J. P. appoints and has general power of removal. 

Vermont—The J. P. has general power to remove and may accept resig- 
nation. 

New Jersey—General power of removal belonged to Orphans’ Court. 

Maryland—Particular power of removal belonged to Orphans’ Court. 

Georgie—Court of Ordinary appointed and might dismiss. 

In@iana—Court of Common Pleas appointed and had particular powers 
of removal. 
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While the causes for which this rovocation of appointment 
and displacement from his position are various, in some 
States the power being general, in others limited to particu- 
lar circumstances, still the power belongs to the class which 
usually appertains to courts of ordinary in the United States, 
and for this reason we conclude that the Constitution does 
justify the investiture of such authority by the Legislature. 
We deem it unnecessary to say anything as to the power to 
settle the estates of infants, in view of this conclusion, as it 
disposes of the point. 

We next inquire, has this power of revocation of appoint- 
ment and displacement been conferred by the Legislature ¢ 

In accordance with the direction of the Constitution, the 
Legislature, at its first session, passed “an act to organize 
the courts of probate for the State of Florida.” After fixing 
the method of appointment and the term of office of the offi- 
cer, it was enacted that it should be his “ duty to take pro- 
bate of wills, to grant letters testamentary, of administration 
and guardianship, to attend to the settlement of estates of 
deceased persons, and of minors, and to discharge the duties 
usually pertaining to courts of ordinary; and an appeal 
shall lie from any final order or decision of the said Judge 
of Probate to the Circuit Court of the proper county in like 
manner as the same is now authorized from the decisions of 
the County Courts to the Superior Courts.” 

Tennessee—County Court might appoint and might remove in some 
cases. Guardian might resign. 

Kentucky—County Court might appoint and remove. Guardian might 
Tesignu. 

} Alabama—J. P. might appoint ; might remove for cause. 
Mississippi—J. P. might appoint and “ displace.” 
Arkansas—J. P. appointed and might remove for good cause. 
Ioea—County Court appointed and might remove for cause. 
Michigan—J. P. appointed ; could remove for cause. Guardian might 
resign. 
F Minnesota—J. P. appointed; could remove for cause. Guardian might 


resign. 
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The act further provided “that the Judges of Probate 
hereby authorized to be appointed, shall have all the pow- 


ers and shall perform all the duties heretofore prescribed by 
law as the powers and duties of Judges of the County Courts, 
when acting as courts of ordinary.” 

It further provided “that every Judge of Probate shall 
secord in a book or books, to be kept for that purpose, dis- 
tinct and at full length all wills, testaments and codicils 
proved before him, and the proof thereof, all letters testa- 
mentary and of administration, all accounts of executors and 
administrators settled before him, all orders and decrees 
made by him in relation to such estates, the appointment of 
gnardians and the revocation of such appointment, the ac- 
counts rendered by guardians and settled by him, orders 
and decrees for the sale of minors’ real estate, all orders and 
iecrees for the assignment or admeasurement of dower, and 
ail other orders and decrees.” 

Under the legislation conferring powers upon the county 
courts, it was provided that “the county courts shall hear 
aud determine all complaints of wards against guardians, 
require of them counter security, when necessary, displace 
them, or make such orders as to them may seem equitable 
and right relating to the estate.” Sec. 1 of Act Nov. 20, 
1828, Duval, 168. 

The 8th section of an act approved February 17, 1833, 
Duval, 276, provided “ that the Judge of each County Court 
shall have power either in open court or in vacation to take 
the probate of wills, grant and revoke letters testamentary 
and letters of administration, appoint and displace guardians 


of infants, orphans, idiots, lunatics and persons non compos 
* * * * * + 





mentis.” , 

Section 50 of the act of November 20, 1828, enacted, pro- 
vides “that the Judges of the several County Courts of this 
territory shall have power to take cognizance of all matters 
concerning orphans and their estates, and to appoint guar- 
dians in cases where it appears necessary and proper, and 
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shall take good security of all guardians appointed by them 
for the estate of orphans committed to them.” ” 

Under these statutes the Judge of Probate was invested 
with a very extensive jurisdiction. We have already seen 
that the power tu remove or displace a guardian is such a 
power as usually appertains to courts of ordinary in the sense 
that these words are used in the Constitution, and the same 
is true of the power conferred by these words in the act of 
the Legislature organizing the probate court. Under the 
first section of the act of November 20, 1828, it is made his 
duty to hear and determine all complaints of wards. He is 
invested with the general power tu require of them counter 
security whenever he deems it necessary, and he has the 
general power to displace them, as well as to make stich or- 
ders relating to the estate as to him may seem equitable and 
just. It was insisted in the argument that the effect of this 
section was to restrict this power of displacement to those 
cases only in which the ward complains of the guardian. It 
was not the purpose of the Legislature thus to restrict the 
court. Such a restriction would be inconsistent with the gene- 
ral tenor of the whole of this legislation. Theinfantis, by law, 
deemed incapable of attending to his own concerns, and it 
would be strange indeed if the power of the court, which 
has charge of his interests, could be invoked in this impor- 
tant matter only when one legally deemed incapable of at- 
tending to his own concerns should call for the exercise of 
such protection. The guardian of an infant occupies a po- 
sition of power and control, both as to his person and estate, 
and it is against this power and influence that the infant 
needs protection. Strange indeed would be that law which, 
while it deemed one incapable of protecting himself and 
placed him in the control of another, still restricted the 
power of a court to which his general interest was confided, 
in extending this protection against such power to those 
eases only in which this incompetent person should act. The 
proper grammatical construction of this section vests a gene- 
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ral power to displace, and such power is entirely consistent 
with the general policy of the legislation upon the subject. 
Section 50 of the same act invests the Judge of Probate 
with power to take cognizance of all matters concerning or- 
phans and their estates, and to appoint guardians. The 8th 
section of the act of February 17, 1833, invests him, in gen- 
eral terms, without any restriction, with the power to ap- 
point and displace guardians of infants. The Legislature, 
deeming it essential that this officer should preserve a record 
of his acts under these powers, required of him to make a 
record of all appointments of guardians, and the revocation 
of such appointments, thus showing that the Legislature 
conceived that he had the power, under this legislation, to 
revoke such appointment. It should be a plain case to jus- 
tify us in giving a construction to a statute inconsistent with 
the clear legislative interpretation of its own action. 

A brief examination of the cases cited from New York will 
show the very great difference between those cases and this. 
- Under the Constitution of New York, no power was con- 
ferred upon a surrogate. The Legislature was not directed 
to invest any officer with powers of the nature mentioned in 
the Constitution of Florida, and the chancery jurisdiction 
was invested in other courts under the letter of the organic 
law. Under the legislation of that State, there was no gene- 
ral grant of power, from which this power to revoke an ap- 
pointment of guardian could be implied or result. His juris- 
diction to remove was restricted by the Legislature in this 
language: “ On the application of any ward, or of any rela- 
tion in his behalf, or of the surety of a guardian, to the sur- 
rogate who appointed any guardian, complaining of the in- 
competency of such guardian, or of his wasting the real or 
personal estate of his ward, or of any misconduct in relation 
to his duties as guardian, the surrogate, upon being satisfied 
by proof of the probable truth of such complaint, shall issue 
a citation to such guardian.” The act further provides that 
if, upon the trial, he is satisfied of the incompetency or mis- 
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conduct of such guardian, he may, by an order, remove the 
guardian from his trust, and, upon such removal being made, 
the surrogate may proceed and appoint a new guardian. 
Chancellor Kent held that under this statute the surrogate 
had no general jurisdiction over a guardian appointed by 
him as trustee, that power remaining in the court of chan- 
cery. (1 John., 99.) So Chancellor Walworth held, (5 Paige, 
536,) that this statute gave jurisdiction to a surrogate to re- 
move a guardian appointed by him, (the surrogate,) for in- 
competency or misconduct, but he had no jurisdiction to 
remove a guardian appointed by the court of chancery, or to 
compel him to account either before or after such removal. 

This was the point involved. In his opinion, however, 
the chancellor went further and remarked : “ The surrogate 
has no authority to call any guardian to account, or to dis- 
charge or remove a guardian, except in the particular cases 
specified in the statute, the surrogate, in this respect, taking 
no incidental power or constructive authority by implica- 
tion which is not expressly given by statute.” Looking to 
the New York statute, it is apparent that no other conclu- 
sion could have been reached. Looking to the Constitution 
and statutes of New York and Florida, it is equally apparent 
that the powers conferred upon the surrogate in the one 
State and the Judge of Probate in the other, are not at all 
similar, and that the cases in New York are not authorities 
by which to measure the power of the Judge of Probate in 
Florida. . 

The probate court having the power to revoke the ap- 
pointment of Simpson, and thus displace him from the 
place of guardian, the next question presented for our con- 
sideration is, was it necessary to the validity of this order 
that the wards should have been given notice? It is insisted 
that they were entitled to notice upon the broad ground that 
such an order was one affecting their rights. 

It is unquestionably true, as a general proposition, that 
no person can be deprived of his life, liberty, or property, 
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without due process of law, and also that this involves no- 
tice. It is, however, clearly settled that no ward has a right 
to a particular guardian, and that guardianship is an office 
or place under the sole and exclusive charge of the courts 
‘ having jurisdiction over the general subject of the custody 
of infants. The chancellor or court having general power 
of revocation, is entrusted with the management of the es- 
tate, subject to such regulations as are prescribed by law. 
In England tie jurisdiction, so far as the appointment was 
concerned, was exercised in a summary manner upon peti- 
tion, and there are cases in the United States holding ex- 
pressly that it is no objection to the validity of an appoiut- 
ment that the infant was not made a party. (33 Ala. 221; 
1 Ala. 388; 2 Doug. 434; 1 Hay. 303; 39 Ala. 150; 7 M. 
and W. 409; 7 Ves., Jr., 348, 381.) The matter of the 
appointment of a guardian certainly affects the interest of 
the infant as much as the removal. The case from 1 John. 
Ch’y, cited by appellee, sustains this view as to the power 
of removal. There the ward had arrived at the age of 
fourteen, and sought to remove the guardian. Chancellor 
Kent said: “This court has the care and protection of in- 
fants during their minority, and they have not, nor ought to 
have, any such power in regard to guardians appointed by 
this court.” See also 1 Murphy, 227. It is the practice in 
many of the States for this action to be taken at the instance 
of some relative of the infant. Baron Alderson, in the case 
above cited, says, that “in all cases where a party cannot 
sue for himself, the court employs a prochein ami as its offi- 
cer to conduct the suit for him, and no appointment or sub- 
. sequent confirmation by the party is necessary. It is in fact 
almost the same thing as appointing an attorney ; the law, 
if we may so speak, appoints an attorney to act in behalf of 
the infant.” As a matter of course, there is, in many re- 
spects, a difference between the powers and duties of a pro- 
chein ami and that of a general guardian, and the case is 
not precisely this case. The general guardian, as well as 





















































OCTOBER TERM, 1874. 





Simpson v. Gonzalez, et al. 


the prochein ami, are, however, both officers of the court, 
and the infant has, as against the power and discretion of 
the chancellor, no more power in the one case’than in the 
other. In the case of Ripton vs. Hall, 1 Stewart, 166, the 
complaint was filed by a person other than the infant, and 
the guardian was removed. ‘The court remark, “as the 
statute prescribes no particular mode of proceeding, (and 
that is the case in Florida,) nothing more is necessary to 
appear of record than that the court had jurisdiction of the 
subject matter of the controversy, that the guardian had an 
opportunity of being heard, and has been removed for good 
and sufficient cause.” The power of removal there was lim- 
ited to cases where good and sufficient cause was shown, 
and this case was heard upon appeal. It is insisted also that 
the exercise of the power of removal or displacement here 
was not in conformity with the rule prevailing in a court of 
chancery, that the gt .rdian was removed wéthout cause, and 
as it were upon his mere resignation. We do not say that 
there was any error here, but if there was, the Judge of 
Probate, having this power and jurisdiction of the subject 
matter, an erroneous exercise of it cannot be reviewed and 
corrected in this collateral manner. The case of Young e¢ 
al. vs. Lorrain et al., 11 Ill, 633, is a case precisely in 
point. This principle is so well recognized that it is unne- . 
cessary to say more in reference to it. 

There remains but one more point to be disposed of in 
this case, and that is whether, under the facts set up in the 
complaint, the transfer of the moneys by Simpson to Bron- 
num relieved Simpson from any further liability. 

The plaintiffs in their complaint allege that on or about 
the first day of January, 1856, pursuant to an understand- 
ing between the defendant and the said Bronnum, the de- 
tendant applied for and obtained an order from the probate 
court of said county discharging him from his said guardian- 
ship, and the said Bronnum applied for and obtained an 
order appointing him guardian of the persons and the estates 
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of the said Emelia J., Eric and Richard C., and thereupon 
the defendant turned over to the said Bronnum all the 
assets in his possession, or under his control, belonging to 
his said wards, including the proceeds of their real estate, 
which the defendant had converted into money as aforesaid, 
amounting in the aggregate to $9,424.87. The plaintiffs 
further allege that the said Bronnum has utterly wasted and 
spent the entire estate, and that the sureties upon his bond, 
as well as himself, are insolvent. 

There is no allegation that Simpson, the removed guar- 
dian, was in any way connected with the subsequent wast- 
ing of the estate by Bronnum. There is no allegation that 
Simpson had any reason to believe even that Bronnum was 
not entirely trustworthy at the time of the change. As to 
the naked understanding and agreement between these par- 
ties, in the absence of an allegation of facts showing it to 
have been fraudylent, we cannot presume that such was the 
case, and therefore no case of fraud is here presented for 
our consideration. If there was nothing more than under- 
standing, we cannot see the least impropriety in that. We 
think rather it is highly commendable in a guardian to con- 
tinue in the discharge of his trust until he can find some 
suitable person to whom it can be transferred. Such would 
be the course of any guardian who felt much interest in his 
ward, in the future of the infants entrusted to his care. The 
court itself might refuse a revocation of appointment until 
the name of some good person was suggested. Upon the 
revocation of the appointment of Simpson, his power as 
guardian for the future ceased. It was a matter of course 
to require him to account and to pay over to his successor 
the balance. (10 Paige, 316.) Having done this, he was 
relieved from any further responsibility. There is a great 
difference between this case and the case of Doyle vs. Blake, 
so much relied upon by appellee. The executors there had 
acted ; had each intermeddled with the assets. The admin- 
istration to Horan was void. (Levinz, 182.) Their transfer- 
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ring the assets to him was the same as if they had trans- 
ferred them to an individual. In the present case Simpson 
was displaced from his guardianship by a court having that 
power. The simple revocation of his appointment, his re- 
moval, did not release him from any liability for past acts. 
When he ceased to be guardian, he was no longer entitled 
to the custody of the assets. The court then appointed 
Bronnum. That appointment was not void like Horan’s, 
but was effective and legal. He became legally entitled to 
the custody and control of the estate of the ward, and his 
reception of the funds relieved Simpson of all liability for 
the loss which occurred by the subsequent wasting of the 
estate by Bronnum, and the insolvency of Bronnum and his 
sureties. 

The judgment is reversed, and the case will be remanded. 
for further proceedings not inconsistent with this opinion, 
and conformable to law. 


